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Analysis of Uniform Guidelines
on Employee Selection Procedures

BY MARY GREEN MINER AND JOHN B. MINER

Guidelines to be used in determining whether employee selection
procedures are unlawful finally were agreed to by four federal gov-
ernment agencies and published in the August 25, 1978, Federal Reg-
ister. The ‘‘Uniform Guidelines on Employee Selection Procedures
(1978),”’ adopted by the U.S. Civil Service Commission, the Depart-
ment of Justice, the Equal Employment Opportunity Commission,
and the Department of Labor, became effective as of September 25,
1978.

This final set of guidelines culminates nearly six years of efforts by
the federal agencies charged with enforcement of EEO laws and reg-
ulations to establish a uniform position regarding selection pro-
cedures. Two different sets of selection guidelines that had been in
effect—the one used by the EEOC and the one used by the three
other enforcement agencies—are superseded by the new set. (For a
discussion of events leading to the issuance of uniform selection
guidelines, see Employee Selection Within the Law by Miner and
Miner, BNA Books, 1978, Chapter 3.)

For an employer to be sure that selection procedures do not violate
EEO laws, the guidelines require the following steps:

1. The overall selection process should be evaluated for evidence
of “‘adverse impact’’ on the employment of any group protected
under the law. Adverse impact is defined on the basis of what is
known as the ““four fifths rule of thumb.’’ (See text of Guide-
lines below, Section 4D, and Miner & Miner, p. 69.)

2. Where there is evidence of adverse impact, the individual com-
ponents of the selection process should be investigated to find
out what specific step or technique is contributing to the adverse
impact. (The guidelines apply to any procedure used in making
employment decisions, not only to scored tests; see definition
Section 16Q.)

Approved For Release 2001/11/07 :1CIA-RDP00-01458R000100110002-8
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3. Any procedure resulting in an adyerse impact must either be
abandoned, changed in application; to eliminate the adverse im-
paci, or proved to be job-related and thus in compliance with
the requirement of business necessity. Proof of job-relatedness
must be in the form of acceptable evidence of validity.

4. Validity studies should include an investigation and evaluation
of *‘suitable alternative’” selection techniques that are “‘substan-
tially equally valid’” and with less atlverse impact. When equally
valid procedures are available. th¢ one with the least adverse
impact should be adopted.

The majority of the text of the guldeﬂmes is devoted to outlining
what is acceptable evidence of validity, which may be based on any
of the three professionally accepted types of validation—criterion-
-elated validation studies, content validity, or construct validity.
Where criterion-related validation studies are conducted, they
should include an investigation of the ifairness of a selection pro-
~edure if technically feasible-—that is, ifithere are large enough sam-
nles of women or members of a particuldr minority group to conduct
such a study.

issues in Controversy

The final selection guidelines as agreed to by the enforcement
agencies contain at ieast two provisions that have been the subject of
controversy and that can be anticipated to be questioned in the
;ourts.

The “‘hottom-line’’ concept. A majoriarea of disagreement among
ihe enforcement agencies has been whether each procedure in a selec-
tion process need be evaluated for adverse impact if the overall
vesuits of the process—the bottom line—show no evidence of
wdverse impact. The original version ofithe uniform guidelines pub-
lished in December 1977 indicated that, generally, if the overall re-
sults showed no adverse impact, individual steps of the selection
process would not be subject to scrutiny. Employers were very crit-
ical of the use of the word *‘generally,’? which was viewed as giving
ihe enforcement agencies the right to ¢hallenge any component of
the selection process, no matter what the overall result might be.

Noting that there are court decisions supporting both sides of this
issue, the federal agencies make their pokition—that individual selec-
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tion procedures can be questioned even though the bottom line is in
compliance—even more emphatic in the final guidelines. Examples
are provided of two types of situations where individual procedures
are likely to be challenged: (1) Where the procedure is a significant
factor in perpetuating the effects of prior discrimination, or (2)
where there have been court or administrative rulings in similar situ-
ations finding such a procedure not to be job-related and thus un-
lawful. It is noted in addition that the enforcement agencies have
discretion to ignore the bottom line and take action with respect to
an individual selection procedure in ‘‘unusual circumstances.’’ (See
Section 4C.)

Suitable alternative procedures. The requirement that employers
using a validated selection procedure with an adverse impact search
for alternative procedures with less adverse impact has been severely
criticized by employer groups and the industrial psychology profes-
sion. While endorsing the idea of looking for better selection pro-
cedures on a continuing basis, employers do not feel they should
have the burden of proving there is no suitable alternative pro-
cedure with less adverse impact., However, the guidelines indicate
that employers should make a ‘‘reasonable effort to become aware’’
of alternative procedures and that validity studies should include an
investigation and evaluation of suitable alternative selection pro-
cedures (Section 3B).

Changes in the Original Version

The final version of the guidelines as published in August 1978
differs in some respects from the original version published in De-
cember 1977 for public review and comment. Two of the changes
made in the final version relate to the issues discussed above—the
bottom-line concept (Section 4C) and suitable alternative selection
procedures (Sections 3B, 5G, and 6A).

Based on comments from industrial psychologists, several changes
were made in the provisions on technical standards. Among these are
the following:

* The appropriate use of selection procedures based on content

validity is more narrowly defined, and such procedures should
be restricted to jobs where the content of the selection procedure

Approved For Release 2001/11/07 : CIA-RDP00-01458R000100110002-8
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consists of work behavior that is niecessary for the performance
of the job or that constitutes most of the important aspects of
the job (Section 14C).

e In both the original and the finaliversions, employers are cau-
tioned on the use of construct validity evidence because of the
lack of professional literature providing guidance on its use in
employment situations. However,; the final version permits the
use of a selection procedure basell on construct validity to be
based on evidence from a critefion-related study conducted
elsewhere if it can be shown that the jobs involved have
common work behaviors and the work situations are compara-
ble (Section 14D).

* The definition of “‘work behav1or”’ is expanded from ‘‘a goal-
directed mental or physical activity applied in performance of a
job’’ to ““an activity performed to! achieve the objectives of the
job. Work behaviors involve obsetvable (physical) components
and unobservable (mental) components. A work behavior con-
sists of the performance of one or more tasks. Knowledges,
skills, and abilities are not behavmrs although they may be ap-
plied in work behaviors.’ :

Diocumentation requirements. There are major changes in the doc-
umentation requirements, which are cdvered in a section on record-
keeping (Section 15A) that did not appkar in the original version of
the uniform guidelines. Although there!are simplified recordkeeping
requirements for employers with fewer than 100 employees, other
employers are required to keep records showing determinations of
adverse impact made annually for eachiprotected group constituting
2 percent or more of the labor force in the relevant labor market or 2
percent of the applicable workforce. (A earlier section of the guide-
lines, Section 4D, contains a warning that enforcement agencies may
“*draw inferences of adverse impact’’ if an emplover fails to main-
tain the required records.) Where adverse impact has existed, the em-
ployer must keep records of the effect 6f each component of the se-
lection process for two years after the aidverse impact has been elim-
inated.

The requirements for documentation of validity evidence, which
were in the original version, have a few additions. New sections in-
clude documentation requirements for ‘‘evidence of validity from

Approved For Release 2001/11/07 : CIA-RDP00-01458R000100110002-8
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cooperative studies’’ (Section 15F), “‘selection for higher level jobs”’
(Section 15G), and “‘interim use of selection procedures’’ (Section
15H). Documentation provisions for all three types of validity
studies now include paragraphs on ‘‘alternative procedures investi-
gated’’ and the information required on “‘uses and applications’’ has
been expanded to include additional evidence where cutoff scores or
ranking procedures are used (Sections 15B, C, and D).

In spite of the detailed requirements for evidence of validity of
selection procedures, the overall thrust of the final guidelines is to
encourage employers to comply with the law through affirmative ac-
tion programs aimed at getting the right numbers of minorities and
women hired and promoted. With no evidence of adverse impact in
the selection process, the EEQO agencies advise, there is no need to
validate selection procedures to be in compliance with the law.

On the other hand, as long as the enforcement agencies can make
exceptions to the bottom-line results concept and challenge indivi-
dual selection procedures as causing adverse impact, challenged pro-
cedures need to be validated. Furthermore, for effective human-
resource management, any selection procedure should be validated—
or proven to be job-related—whether or not it is required by law.

Approved For Release 2001/11/07 : CIA-RDP00-01458R000100110002-8
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Text of Uniform Guidelines
on Employee Selection Procedures

The quidelines, effective September 25,
1978, are preceeded by intrdductory mate-
vial which will not apprar with the
Guidelines themselves ini the Code of
Federal Requlations. Howeler, the intro-
ductory material, which iwas published
with Lhe quidelines in the August 27
Federal Register, has been described as
"legislative history.” !

Title 29—Labor

{HAPTER XIV—EQUAL
EMPLOYMENT OPPORTUNITY
COMMISSION

PART 1607—UNIFORM GUIDE-
LINES ON. EMPLOYEE SELEC-
THON PROCEDURES (1978)
Title 5—Administrative Personnel

CHAPTER 1—CIVIL SERVICE
COMMISSION
PART 300—EMPLOYMENT
{(GENERAL)

Title 28——Judicial Administration
CHAPTER 1—DEPARTMENT OF
JUSTICE
PART 50—~STATEMENTS OF
POLICY
Title 41—Public Contracts and
Property Management
CHAPTER 60—OFFICE Of FEDER-

AL CONTRACT COMPLIANCE
PROGRAMS, DEPARTMENT OF
,ABOR

PART 60-3—UNIFORM GUIDELINES
ON EMPLOYEE SELECTION PRO-
CHDURES (1973)

Adoption of Employee Selection
Procedures

AGENCIES: Equal Employment Up-
portynity Commission, Civil Service Com-
missibn, Department of Justice and De-
partment of Labor.

AGTION: Adoption of uniform guide-
jines;on employee selection procedures as
[inalirules by four agencies.

SUMMARY: This document sets forth
the uniform guidelines on employee selec-
tion ‘procedures adopted by the Equal
Fmployment Opportunity Commission,
CivillService Commission, Department of
Justice, and the Department of Labor. At
presént two different sets of guidelines
exist. The guidelines are intended to
establish a uniform Federal position in
the 4rea of prohibiting discrimination in
employment practices on grounds of race,
colon, religion, sex, or national origin.
Crost reference documents are published
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at 5 CFR 300.103(c) (Civil Serviece Com-
mission), 28 CFR 50.14 (Department of
Justice), 20 CFR Part 1607 (Equal Em-
ployment Opportunity Commission), and
41 CFR Part 60-3 (Department of Labor)
elsewhere in this issue.
EFFECTIVE DATE: September 25,
1978.
FOR FURTHER
CONTACT:
Doris Wooten, Associate Director,
Donald J. Schwartz, Staff Psycho]o-
gist, Office of Federal Contract
Compliance Programs, Room C-3324,
Department of Labor, 200 Constitu-
tion Avenue N.W., Washington, D.C.
20210, 202-523-9426.
Peter C. Robertson, Director, Office
of Policy Implementation, Equal
Employment Opportunity Commis-
sion, 2401 E. Street N.W., Washing-
ton, D.C. 20506, 202-634-7060.
David L. Rose, Chief, Employment
Section, Civil Rights Division, De-
partment of Justice, 10th Street and
Pennsylvania Avenue N.W., Wash-
ington, D.C. 20530, 202-739-3831.
A. Diane Graham, Director, Federal
Equal Employment Opportumty,
Civil Service Commission, 1900 E
Street NW., Washington, D.C. 20415,
202-632-4420.
H. Patrick Swygert, Gneral Counsel,
Civil Service Commission, 1900 E
Street NW., Washington, D.C. 20415,
202-632-4632,

SUPPLEMENTARY INFORMATION:

An Overview of the 1978 Uniform
Guidelines on Employee Selection
Procedures

I. BACKGROUND

One problem that confronted the Con-
gress which adopted the Civil Rights Act
of 1964 involved the effect of written
preemployment tests on equal employ-
ment opportunity. The use of these test

1Section T08(h), 42 U.S.C. 2000e(2)(h).

INFORMATION

scores frequently denied employment to
minorities in many cases without evi-
dence that the tests were related to
success on the job. Yet employers wished
to continue to use such tests as practical
tools to assist in the selection of qualified
employees. Congress sought to strike a
balance which would proscribe discrimi-
nation, but otherwise permit the use of
tests in the selection of employees. Thus,
in title VII, Congress authorized the use
of “any professionally developed ability
test provided that such test, its adminis-
tration or action upon the results is not
designed intended or used to discriminate
* % & 1

At first, some employers contended
that, under this section, they could use
any test which had been developed by a
professional so long as they did not intend
to exclude minorities, even if such execlu-
sion was the consequence of the use of
the test. In 1966, the Equal Employment
Opportunity Commission (EEQC) adopt-
ed guidelines to advise employers and
other users what the law and good
industrial psychology practice required.2
The Department of Labor adopted the
same approach in 1968 with respect to
tests used by Federal Contractors under
Executive Order 11246 in a more detailed
regulation. The Government’s view was
that the employer’s intent was irrelevant.
If tests or other practices had an adverse
impact on protected groups, they were
unlawful unless they could he justified.
To justify a test which screened out a
higher proportion of minorities, the em-
ployer would have to show that it fairly
measured or predicted performance on
the job. Otherwise, it would not be
considered to be “professionally devel-
oped.”

In succeeding years, the EEQC and the
Department of Labor provided more
extensive guidance which elaborated

2See 85 U.S.L.W. 2137 (1966).
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Approved For Release 2001/11/07 : CIA-RDP00-01458R000100110002-8

8 TEXT OF UNIFORM GUIDELINES

upon these principles and expanded the
guidelines to emphasize all selection
procedures. In 1971 in Griggs v. Duke
Power Co.2 the Supreme Court an-
nounced the principle that employer
practices which had an adverse impact on
minorities and were not justified by
husiress necessity constituted illegal dis-
crimination under title VII. Congress
confirmed this interpretation in the 1972
amendments to title VII. The elaboration
of these principles by courts and agencies
continued into the mid-1970’s,4 but differ-
ences between the EEOC and the other
agencies (Justice, Labor, and Civil Ser-
vice Commission) produced two different
sets of guidelines by the end of 1976.

With the advent of the Carter adminis-
tration in 1977, efforts were intensified to
produce a unified government position.
The following document represents the
result of that effort. This introduction is
intended to assist those not familiar with
these matters to understand the basic
approach of the uniform guidelines. Whi-
le the guidelines are complex and techni-
cal, they are based upon the principles
which have been consistently upheld by
the courts, the Congress, and the agen-
gies.

The following discussion will cite the
sections of the Guidelines which embody
thesc: prineiples.

It. ADVERSE IMPACT

The fundamental principle underlying
the guidelines is that employer policies or
practices which have an adverse impact
on emplovment opportunities of any race,
sex, or ethnic group are illegal under title
VII and the KExecutive order unless
justified by business necessity.> A selec-
tion procedure which has no adverse
impact generally does not violate title

3407 U.S. 424 (1971).

Ser, e.g., Albermarle Puper Co. v. Moody, 422 U.S. 405
{1975}

i riggs, noie 3, supra; uniform guidelines on employee
selection procedures (1978), section 3A, (hercinafter cited
by section number only).

Approved For Release 2001/11/07 : CIA-RDP00-01458R000100110002-8

VII or the Executive order.5 This means
that an employer may usually avoid the
application of the guidelines by use of
procediures which have no adverse im-
pact.” If adverse impact exists, it must be
justifiel on grounds of business necessity.
Normally, this means by validation which
demongtrates the relation between the
selection procedure and performance on
the jobi

The guidelines adopt a “rule of thumb”
as a practical means of determining
adversé impact for use in enforcement
proceedings. This rule is known as the
“4%ths™ or “80 percent” rule.® It iz not a
legal definition of discrimination, rather
it is 4 practical device to keep the
attentién of enforcement agencies on
serious|discripancies in hire or promotion
rates of other employment decisions. To
determine whether a selection procedure
violated the “44ths rule”, an employer
comparks its hiring rates for different
groups P But this rule of thumb cannot be
applied| automatically. An employer who
has cohducted an extensive recruiting
campaipgn may have a larger than normal
pool of] applicants, and the “%ths rule”
might Unfairly expose it to enforcement
proceedings.19 On the other hand, an
employkr’s reputation may have discour-
aged ot “chilled” applicants of particular
groupsi from applying because they be-
lieved mppplication would be futile. The
application of the “#ths” rule in that
situati{n would allow an employer to
evade berutiny because of its own dis-
crimindtion.!

1L IS ADVERSE IMPACT TO BE
MEASURED BY THE OVERALL
; PROCESS?
In récent years some employers have
elimingted the overall adverse impact of

sfFurndy v. Waters, 98 8.Ct. 2043 (1978).

"Sectioh 6.

*Section 4D.

#Sectioh 16R (definition of selection rate).
108ecti¢n 4D (special recruiting programs).

11]bid (hser’s actions have discouraged applicants).
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a selection procedure and employed suffi-
cient numbers of minorities or women to
meet this “4th’s rule of thumb”. How-
ever, they might continue use of a
component which does have an adverse
impact. For example, an employer might
insist on a minimum passing score on a
written test which is not job related and
which has an adverse impact on minori-
ties.’2 However, the employer might
compensate for this adverse impact by
hiring a sufficient proportion of minori-
ties who do meet its standards, so that its
overall hiring is on a par with or higher
than the applicant flow. Employers have
argued that as long as their “bottom line”
shows no overall adverse impact, there is
no violation at all, regardless of the
operation of a particular component of
the process.

Employee representatives have argued
that rights under equal employment
opportunity laws are individual, and the
fact that an employer has hired some
minorities does not justify diserimination
against other minorities. Therefore, they
argue that adverse impact is to be
determined by examination of each com-
ponent of the selection procedure, regard-
less of the “bottom line.” This question
has not been answered definitively by the
courts. There are decisions pointing in
both directions.

These guidelines do not address the
underlying question of law. They discuss
only the exercise of prosecutorial discre-
tion by the Government agencies them-
selves.13 The agencies have decided that,
generally, their resources to combat dis-
crimination should be used against those
respondents whose practices have re-
stricted or excluded the opportunities of
minorities and women, If an employer is
appropriately including all groups in the

128¢e, eg., Griggs v. Duke Power Co., 401 U.S. 424
(1971).

138ection 4C.

HS8ection 4E.

158ection 4C.

16The processing of individual cases is excluded from
the operation of the bottom line concept by the definition

workforce, it is not sensible to spend
Government time and effort on such a
case, when there are so many employers
whose practices do have adverse effects
which should be challenged. For this
reason, the guidelines provide that, in
considering whether to take enforcement
action, the Government will take into
account the general posture of the em-
ployer concerning equal employment op-
portunity, including its affirmative ac-
tion plan and results achieved under the
plan.l4 There are some circumstances
where the government may intervene
even though the “bottom line” has been
satisfied. They include the case where a
component of a selection procedure res-
tricts promotional opportunities of minor-
ities or women who were discriminatorily
assigned to jobs, and where a component,
such as a height requirement, has been
declared unlawful in other situations.!

What of the individual who is denied
the job because of a particular component
in a procedure which otherwise meets the
“bottom line” standard? The individual
retains the right to proceed through the
appropriate agencies, and into Federal
court.18

IV. WHERE ADVERSE IMPACT
EXISTS: THE BASIC OPTIONS

Once an employer has established that
there is adverse impact, what steps are
required by the guidelines? As previously
noted, the employer can modify or elimi-
nate the procedure which produces the
adverse impact, thus taking the selection
procedure from the coverage of these
guidelines. If the employer does not do
that, then it must justify the use of the
procedure on grounds of “business neces-
sity.”17 This normally means that it must
show a clear relation between perfor-
of “enforcement action,” section 16I. Under scction 4C,
where adverse impact has existed, the employer must
keep records of the effect of each component for 2 years
after the adverse effect has dissipated.

17A few practices may be used without validation even

if they have adverse impaet. Sec, e.g., McDonnell Douglas
v. Green, 411 U.8. 792 (1978) and section 6B.
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mance on the selection procedure and
per‘ormance on the job. In the language
of industrial psychology, the employer
must validate the selection procedure.
Thus the bulk of the guidelines consist of
the Government's interpretation of stan-
dards for validation.

V. VALIDATION: CONSIDERATION
OF ALTERNATIVES

The concept of validation as used in
per:sonnel psychology invoives the estab-
lishment of the relationship between a
test instrument or other seléction proce-
dure and performance on the job. Federal
equal employment opportunity law has
added a requirement to the process of
validation. In conducting a validation
study, the employer should consider avail-
able: alternatives which will achieve its
legitimate business purpose with lesser
adverse impact.’¥ The employer cannot
concentrate soiely on establishing the
validity of the instrument or procedure
which it has been using in the past.

This same vrinciple of using the alter-
native with lesser adverse impact is
applicable to the manner in which an
employer uses a valid selection proce-
dura.1® The guidelines assume that there
are at least three ways in which an
employer can use scores on a selection
procedure: (1) To screen out.of consider-
aticn those who are not likely to be able
to perform the job suceessfully; (2) to
group applicants in accordance with the
likelihood of their successful performance
on the iob, and (3) to rank applicants,
selecting those with the highest scores for
employment.2°

The setting of a “cutoff score” to
determine who will be sereened out may
have an adverse impact. If so. an employ-

" Albermarle Paper Co. v. Moody, 422 1.8, 405 (1975);
Robirnson v. Lorillard Corp., 444 F.2d 791 (4th Cir. 1971).
“>ections 3B; 6.

L}
20

21 ne seeiions 8B; 5H. See also sections 14B(6) (criteri-
on-related validity); 14C(9) (content walidity); 14D(1)
{construet validity).

2:r'ections 5, 14B(8); 14C(9); 14D(1).

&+ nctions Bi.

Approved For Release 2001/11/07 :
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er is required to justify the initial cutoff
score | by reference to its need for a
trustworthy and efficient work force.?!
Simildrly, use of results for grouping or
for rink ordering is likely to have a
greatér adverse effect than use of scores
solelyi to sereen out unqualified candi-
dates; 1f the employer chooses to use a
rank :order method, the evidence of
validity must be sufficient to justify that
methad of use.22

V1. TESTING FOR HIGHER LEVEL
; JOBS

Noﬁmally, employers test for the job
for which people are hired. However,
there pre situations where the first job is
tempgrary or transient, and the workers
who rpmain are promoted to work which
involyes more complex activities. The
guide:]ines restrict testing for higher level
jobs tp users who promote a majority of
the employees who remain with them to
the higher level job within a reasonable

period of time.23
VIL.{HOW IS VALIDATION TO BE
i CONDUCTED

Validation has become highly technical
and cdmplex, and yet is constantly chang-
ing ak a set of concepts in industrial
psychblogy. What follows here is a simple
introduction to a highly complex field.
There| are three concepts which can be
used Lo validate a selection procedure.
Thesel concepts reflect different ap-
proaches to investigating the job related-
ness df selection procedures and may be
interrglated in practice. They are (1)
criterfon-related validity,2¢ (2) content
validity,2® and (38) construct validity.26 In
criterlon-related validity, a selection pro-
cedurt is justified by a statistical rela-
tionsHip between scores on the test or

248ections 5B, (Genera! Standards); 14B (Technical
Standarkis); 15B (Documentation); 16F (Definition).

258eclons 5B (General Standards); 14C (Technical
Standar}is); 15C (Documentation); 16D (Definition).
28¢etions 5B (General Standards); 14D (Technical
Standaryis); 15D (Documentation); 16E (Definition).
i

CIA-RDP00-01458R000100110002-8
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other selection procedure and measures
of job performance. In content validity, a
selection procedure is justified by show-
ing that it representatively samples sig-
nificant parts of the job, such as a typing
test for a typist. Construct validity in-
volves identifying the psychological trait
(the construet) which underlies successful
performance on the job and then devising
a selection procedure to measure the
presence and degree of the construct. An
example would be a test of “leadership
ability.”

The guidelines contain technical stan-
dards and documentation requirements
for the application of each of the three
approaches.?’” One of the problems which
the guidelines attempt to meet is the
“borderline” between “content validity”
and “construct validity.” The extreme
cases are easy to understand. A secrctary,
for example, may have to type. Many jobs
require the separation of important mat-
ters which must be handled immediately
from those which can be handled routine-
ly. For the typing function, a typing test
is appropriate. It is justifiable on the
basis of content validity because it is a
sample of an important or critical part of
the job. The second function can be
viewed as involving a capability to exer-
cise selective judgment in light of the
surrounding cireumstances, a mental pro-
cess which is difficult to sample.

In addressing this situation, the guide-
lines attempt to make it practical to
validate the typing test by a content
strategy,?8 but do not allow the valida-
tion of a test measuring a construct such
as “judgment” by a content validity
strategy.

The bulk of the guidelines deals with
questions such as those discussed in the
above paragraphs. Not all such questions
can be answered simply, nor can all
problems be addressed in the single
document. Once the guidelines are issued,

2"Technical standards are in section 14; documentation
requirements are in section 15.
288ection 14C.

they will have to be interpreted in light
of changing factual, legal, and profes-
sional circumstances.

VIII. SIMPLIFICATION OF
REPORTING AND
RECORDKEEPING REQUIREMENTS

The reporting and recordkeeping provi-
sions which appeared in the December 30
draft which was published for comment
have been carefully reviewed in light of
comments received and President Car-
ter’s direction to limit paperwork burdens
on those regulated by Government to the
minimum necessary for effective regula-
tion. As a result of this review, two major
changes have been made in the documen-
tation requirements of the guidelines:

(1) A new section 15A(1) provides a
simplified recordkeeping option for em-
ployers with fewer than 100 employees;

(2) Determinations of the adverse im-
pact of selection procedures need not be
made for groups which constitute less
than 2 percent of the relevant labor force.

Also, the draft has been changed to
make clear that users can assess adverse
impact on an annual basis rather than on
a continuing basis.

Analysis of comments. The uniform
guidelines published today are based
upon the proposition that the Federal
Government should speak to the public
and to those whom it regulates with one
voice on this important subject; and that
the Federal Government ought to impose
upon itself obligations for equal employ-
ment opportunity which are at least as
demanding as those it seeks to impose on
others. These guidelines state a uniform
Federal position on this subject, and are
intended to protect the rights created by
title VII of the Civil Rights Act of 1964,
as amended, Executive Order 11246, as
amended, and other provisions of Federal
law. The uniform guidelines are also
intended to represent “professionally
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acceptable methods” of the psychological
profession for demonstrating whether a
selection procedure validily predicts or
measures performance for a particular
job. Albemarle Pater Co. v. Moody, 442
U.S. 405, 425. They are also intended to be
consistent with the decisions of the
Supreme Court and authoritative deci-
sions of other appellate courts.

Although the development of these
guidelines preceded the issuance by Presi-
dent Jimmy Carter of Executive Order
12044 designed to improve the regulatory
process, the spirit of his Executive order
was followed in their development. Initial
agreement among the Federal agencies
was reached early in the fall of 1977, and
the months from October 1977 until today
have been spent in extensive consultation
with ecivil rights groups whose clientele
are protected by these guidelines; em-
ployers, iabor unions, and State and local
governments whose employment practic-
es are affected by these guidelines; State
and local government antidiscrimination
agencies who share with the Federal
Government enforcement responsibility
for discriminatory practices; and appro-
priate members of the general public. For
example, an earlier draft of these guide-
lines was circulated informally for com-
ment on October 28, 1977, pursuant to
OMB Circular A-85. Many comments
were received from representatives of
State and local governments, psycholo-
gists, private employers, and civil rights
groups. Those comments were taken into
dccount 1n the draft of these guidelines
which was published for comment De-
cember 30, 1977, 42 FR 66542.

More than 200 organizations and indivi-
duals submitted written comments on the
December 30, 1977, draft. These com-
ments were from representatives of pri-
vate industry, public employers, labor
organizations, civil rights groups, the
American Psychological Association and
components thereof, and many individual
employers, psychologists, and personnel
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speciglists. On March 3, 1978, notice was
given of a public hearing and meeting to
be hdid on April 10, 1978, 42 FR 9131.
After preliminary review of the com-
ments, the agencies identified four issues
of pakticular interest, and invited testi-
mony| particularly on those issues, 43 FR
118121 (March 21, 1978). In the same
noticé the agencies published questions
and ahswers on four issues of concern to
the cbmmenters. The questions and an-
swers were designed to clarify the intent
of thd December 30, 1977, draft, so as to
provide a sharper focus for the testimony
at the hearing.

At b full day of testimony on April 10,
1978, kepresentatives of private industry,
State!and local governments, labor or-
ganizdtions, and civil rights groups, as
well 4s psychologists, personnel special-
ists, dnd others testified at the public
hearidg and meeting. The written com-
ments, testimony, and views expressed in
subserluent informal consultations have
been karefully considered by the four
agencles. We set forth below a summary
of thd comments, and the major issues
raised! in the comments and testimony,
and attempt to explain how we have
resolvéd those issues.

Thelstatement submitted by the Amer-
ican Psychological Association (A.P.A)
stated! that “these puidelines represent a
major! step forward and with careful
interptetation can provide a sound basis
for cohcerned professional work.” Most of
the AlP.A. comments were directed to
clarifiéation and interpretation of the
present language of the proposal. How-
ever, the A.P.A. recommended substan-
tive dhange in the construct validity
sectiol and in the definition of work
behavibor.

Similarly, the Division of Industrial
and Obganizational Psychology (division
14) of lthe A.P.A. described the technical
standalrds of the guidelines as “superior”
in terths of congruence with professional
standalrds to “most previous orders and
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guidelines but numerous troublesome
aspects remain.” Division 14 had substan-
tial concerns with a number of the
provisions of the general principles of the
draft.

Civil rights groups generally found the
uniform guidelines far superior to the
FEA guidelines, and many urged the
adoption, with modifications concerning
ranking and documentation. Others
raised concerns about the “bottom line”
concept and other provisions of the
guidelines.

The Ad Hoc Group on Employee Selec-
tion Procedures representing many em-
ployers in private industry supported the
concept of uniform guidelines, but had a
number of problems with particular pro-
visions, some of which are desecribed
below. The American Society for Person-
nel Administration (ASPA) and the In-
ternational Personnel Management Asso-
ciation, which represents State and local
governments, generally took the same
position as the ad hoc group. Major
industrial unions found that the draft
guidelines werc superior to the FEA
guidelines, but they perceived them to be
inferior to the EEOC guidelines. They
challenged particularly the bottom line
concept and the construct validity sec-
tion.

The building trade unions urged an
exclusion of apprenticeship programs
from coverage of the guidelines. The
American Council on Education found
them inappropriate for employment deci-
sions concerning faculty at institutions of
higher education. Other particular con-
cerns were articulated by organizations
representing the handicapped, licensing
and certifying agencies, and college
placement offices.

General Principles

1. Relationship between validation and
elimination of adverse impact, and affir-
mative action. Federal equal employment
opportunity law generally does not re-
quire evidence of validity for a selection

procedure if there is not adverse impact;
e.g., Griggs v. Duke Power Co., 401 U.S.
424. Therefore, a user has the choice of
complying either by providing evidence
of validity (or otherwise justifying use in
accord with Federal law), or by eliminat-
ing the adverse impact. These options
have always been present under Federal
law, 29 CFR 1607.3; 41 CFR 60-3.3(a); and
the Federal Executive Agency Guide-
lines, 41 FR 51734 (November 23, 1976).
The December 30 draft guidelines, how-
ever, clarified the nature of the two
options open to users.

Psychologists expressed concern that
the December 30 draft of section 6A
encouraged the use of invalid procedures
as long as there is no adverse impact.
Employers added the concern that the
section might encourage the use of illegal
procedures not having an adverse impact
against the groups who have historically
suffered discrimination (minorities, wom-
en), even if they have an adverse impact
on a different group (whites, males).

Section 6A was not so intended, and we
have revised it to clarify the fact that
illegal acts purporting to be affirmative
action are not the goal of the agencies or
of the guidelines; and that any employee
selection procedure must be lawful and
should be as job related as possible. The
delineation of examples of alternative
procedures was eliminated to avoid the
implication that particular procedures are
either prescribed or are necessarily ap-
propriate. The basic thrust of section 64,
that elimination of adverse impact is an
alternative to validation, is retained.

The inclusion of excerpts from the 1976
Equal Employment Opportunity Coordi-
nating Council Policy Statement on Af-
firmative Action in section 13B ¢f the
December 30 draft was criticized as not
belonging in a set of guidelines for the
validation of selection procedures. Sec-
tion 13 has been revised. The general
statement of policy in support of volun-
tary affirmative action, and the reaffir-
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mation of the policy statement have been
retained, but this statement itself is now
found in the appendix to the guidelines.

2. The "bottom line” (section LC). The
uideiines provide that when the overall
selection process does not have an ad-
verse impact the Government will usually
not examine the individual components of
that process for adverse impact or evi-
dence of validity. The concept is based
upon the view that the Federal Govern-
ment should not generally concern itself
with individual components of a selection
process, if the overall effect of that
process is nonexclusionary. Many com-
menters criticized the ambiguity caused
by the word “generally” in the December
30 draft of section 4C which provided,
“the Federal enforcement agencies ***
generally will not take enforcement
action based upon adverse impact of any
component” of a process that does not
have an overall adverse impacet. Employer
groups stated the position that the “bot-
tom line” should be a rule prohibiting
enforcement action by Federal agencies
with respect to all or any part of a
selection process where the hottom line
does not show adverse impact. Civil rights
and some labor union representatives
expressed the opposing concerns that the
«oncept may be too restrictive. of law,
and that it might allow certain diserimi-
natory conditions to go unremedied.

The guidelines have been revised to
clarify the intent that the bottom line
concept is based upon administrative and
prosecutorial discretion. The Federal
agencies cannot accept the recommenda-
tion that they never inquire into or take
enforcement action with respect to any
component procedure unless the whole
process of which it is a part has an
adverse impact. The Federal enforcement
agencies believe that enforcement action
may he warranted in unusual circum-
stances, such as those involving other
discriminatory practices, or particular
selection procedures which have no validi-
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ty and have a clear adverse impact, on a
national basis. Other unusual circum-
stances imay warrant a high level agency
decision’ to proceed with enforcement
actions :although the “bottom line” has
been sdtisified. At the same time the
agencie$ adhere to the bottom line con-
cept of iallocating resources primarily to
those users whose overall selection pro-
cesses hiave an adverse impact. See over-
view, alove, part I11.

3. Imiestigation of alternative seloction
procedures and alternative methods of use
(section!3B). The December draft includ-
ed an iobligation on the user, when
conductlon a validity study, to investigate
alternative procedures and uses, in order
to detetmine whether there are other
procedutes which are substantially equal-
ly valid. but which have less adverse
impact. The American Psychological As-

socationi stated:

“We would concur with the drafters of the
guideiineg that it is appropriate in the determina-
Lion of a selection strategy to consider carefully a
variety df possible procedures and to think
carefully tabout the question of adverse impact
with resgject to each of those procedures. Ne-
verthelesq, we feel it appropriate to note that a
rigid enfqreement of these sections, particularly
for small lamployers, would impose a substantial
and experisive burden on these emplovers.”

Since! a reasonable consideration of
alternatives is consistent with the under-
lying principle of minimizing adverse
impact konsistent with business needs,
the provision is retained.

Private employer representatives chal-
lenged éarlier drafts of these guidelines
as being inconsistent with the decision of
the Supreme Court in Albemarle Paper
Co. v. Moody, 422 U.S. 405. No such
inconsistency was intended. Accordingly,
the firdt sentence of section 3B was
revised to paraphrase the opinion in the
Albemarle decision, so as to make it clear
that sedétion 3B is in accord with the
principlés of the Albemarile decision.

Sectian 3B was further revised to
clarify the intent of the guidelines that
the obligation to investigate alternative
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procedures is a part of conducting a
validity study, so that alternative proce-
dures should be evaluated in light of
validity studies meeting professional
standards, and that section 3B does not
impose an obligation to search for alter-
natives if the user is not required to
conduct a validity study.

Just as, under section 3B of the guide-
lines, a user should investigate alterna-
tive selection procedures as a part of
choosing and validating a procedure, so
should the user investigate alternative
uses of the selection device chosen to find
the use most appropriate to his needs.
The validity study should address the
question of what method of use (screen-
ing, grouping, or rank ordering) is appro-
priate for a procedure based on the kind
and strength of the validity evidence
shown, and the degree of adverse impact
of the different uses.

4. Establishment of cutoff scores and
ronk ordering. Some commenters from
civil rights groups believed that the
December 30 draft guidelines did not
provide sufficient guidance as to when it
was permissible to use a selection proce-
dure on a ranking basis rather than on a
pass-fail basis. They also objected to
section BG in terms of setting cutoff
scores. Other comments noted a lack of
clarity as to how the determination of a
cutoff score or the use of a procedure for
ranking ecandidates relates to adverse
impact.

As we have noted, users are not
required to validate procedures which do
not have an adverse impact. However, if
one way of using a procedure (e.g., for
ranking) results in greater adverse im-
pact than another way (e.g., pass/fail),
the procedure must be validated for that
use. Similarly, cutoff scores which result
in adverse impact should be justified. If
the use of a validated procedure for
ranking results in greater adverse impact
than its use as a screening device, the
evidence of validity and utility must be

sufficient to warrant use of the proce-
dures as a ranking device.

A new section 5G has been added to
clarify these concepts. Section 5H (form-
erly section 5G) addresses the choice of a
cutoff score when a procedure is to be
used for ranking.

5. Scope: Requests for exemptions for
certain classes of users. Some employer
groups and labor organizations (e.g.,
academic institutions, large public em-
ployers, apprenticeship councils) argued
that they should be exempted from all or
some of the provisions of these guidelines
because of their special needs. The intent
of Congress as expressed in Federal equal
employment opportunity law is to apply
the same standards to all users, public
and private.

These guidelines apply the same princi-
ples and standards to all employers. On
the other hand, the nature of the proce-
dures which will actually meet those
principles and standards may be different
for different employers, and the guide-
lines recognize that fact. Accordingly, the
guidelines are applicable to all employers
and other users who are covered by
Federal equal employment opportunity
law.

Organizations of handicapped persons
objected to excluding from the scope of
these guidelines the enforcement of laws
prohibiting discrimination on the basis of
handicap, in particular the Rehabilitation
Act of 1973, sections 501, 503, and 504.
While this issue has not been addressed in
the guidelines, nothing precludes the
adoption of the principles set forth in
these guidelines for other appropriate
situations.

Licensing and certification boards
raised the question of the applicability of
the guidelines to their licensing and
certification functions. The guidelines
make it clear that licensing and certifica-
tion are covered “to the extent” that
licensing and certification may be cov-
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ered by Federal equal employment oppor-
tunity law.

Voluntary certifieation boards, where
certification is not required by law, are
not users as defined in section 16 with
respeet to their certifying functions and
therefore are not subject to these guide-
lines. If an employer relies upon such
certification in making employment deci-
sions, the employer is the user and must
be prepared to justify, under Federal law,
that reliance as it would any other
selection procedure.

6. The "Four-Fifths Rule of Thumb”
(section. 4D). Some representatives of
empioyers and some professionals sug-
gest that the basic test for adverse
impact should he a test of statistical
significance, rather than the four-fifths
rule. Some civil rights groups, on the
other hand, still regard the four-fifths
rule as permitting some unlawful dis-
crimination.

The Foderal agencies believe that
neither of these positions is correct. The
great majority of employers do not hire,
promote, or assign enough employees for
most jobs to warrant primarv reliance
upon statistieal significance. Many deci-
sions in day-to-day life are made on the
hasis of information which does not have
the justification of a test of statistical
significance. Courts have found adverse
impact without a showing of statistical
significance. Griggs v. Duke Power (o.,
supra; Vulcan Society of New York v.
CSC of NY., 490 F.2d 387, 393 (2d Cir.
1973); Kirkland v. New York St. Dept. of
Corr. Serv., 520 F.2d 420, 425 (2d Cir.
1975).

Accordingly, the undersigned believe
that while the four-fifths rule does not
define discrimination and does not apply
in all cases, it is appropriate as a rule of
thumb in identifying adverse impact.

Technical Standards

1. Criterion-related validity (section
14B). This section of the guidelines found
general support among the commenters
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from the psychological profession and,
except| for the provisions concerning test
fairneds (sometimes mistakenly equated
with differential prediction or differen-
tial validity), generated relatively little
comment.

The |provisions of the guidelines con-
cerning criterion-related validity studies
call for studies of fairness of selections
procedjires where technically feasible.

Section 14B(8). Some psychologists and
employer groups objected that the con-
cept of test fairness or unfairness has
been discredited by professionals and
pointed out that the term is commonly
misusefl. We recognize that there is
serious] debate on the question of test
fairnesp; however, il is accepted profes-
sionally that fairness should be examined
where feasible. The A.P.A. standards for
educatjonal and psychological tests, for
example, direct users to explore the
questioin of fairness on finding a differ-
ence in group performances (section E9,
pp. 43-#4). Similarly the concept of test
fairnest is one which is closely related to
the basic thrust of Federal equal employ-
ment opportunity law; and that concept
was endorsed by the Supreme Court in
Albe irle Paper Co. v. Moody, 422 U.S.
405.

Accotdingly, we have retained in the
guidelipes the obligation upon users to
investigate test fairness where it is
technically feasible to do so.

8. Content validity. The Division of
Industrjal and Organizational Psychology
of A.P{A. correctly perceived that the
provisigns of the draft guidelines con-
cerningCJ content validity, with their em-
phasis “ngobservable work behaviors or

work products, were “greatly concerned
with minimizing the inferential leap
between test and performance.” That
division| expressed the view that the draft
guidelifes neglected situations where a
knowledge, skill or ability is necessary to
an outebme but where the work behavior
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cannot be replicated in a test. They
recommended that the section be revised.

We believe that the emphasis on ob-
servable work behaviors or observable
work produets is appropriate; and that in
order to show content validity, the gap
between the test and performance on the
job should be a small one. We recognize,
however, that content validity may be
appropriate to support a test which
measures a knowledge, skill, or ability
which is a necessary prerequisite to the
performance of the job, even though the
test might not be close enough to the
work behavior to be considered a work
sample, and the guidelines have been
revised appropriately. On the other hand,
tests of mental processes which are not
directly observable and which may be
difficult to determine on the basis of
observable work behaviors or work pro-
ducts should not be supported by content
validity.

Thus, the Principles for the Validation
and Use of Personnel Selection Proce-
dures (Division of Industrial and Organi-

- zational Psychology, American Psycho-
logical Association, 1975, p. 10), discuss
the use of content validity to support
tests of “specific items of knowledge, or
specific job skills,” but call attention to
the inappropriateness of attempting to
justify tests for traits or constructs on a
content validity basis.

9. Construct validity (section 14D).
Business groups and professionals ex-
pressed concern that the construct validi-
ty requirements in the December 30 draft
were confusing and technically inaccu-
rate. As section 14D indicates, construct
validity is a relatively new procedure in
the field of personnel selection and there
is not yet substantial guidance in the
professional literature as to its use in the
area of employment practices. The provi-
sions on construct validity have been
revised to meet the concerns expressed by
the A.P.A. The construct validity section
as revised clarifies what is required by

the Federal enforcement agencies at this
stage in the development of construct
validity. The guidelines leave open the
possibility that different evidence of
construct validity may be accepted in the
future, as new methodologies develop and
become incorporated in professional stan-
dards and other professional literature.

10. Documentation (section 15). Com-
menters stated that the documentation
section did not conform to the technical
requirements of the guidelines or was
otherwise inadequate. Section 15 has
been elarified and two significant chang-
es have been made to minimize the
recordkeeping burden (See overview,
part VIIL)

11, Definitions (section 16). The defini-
tion of work behavior in the December 30,
1977 draft was criticized by the A.P.A,
and others as being too vague to provide
adequate guidance to those using the
guidelines who must identify work be-
havior as a part of any validation tech-
nique. Other comments criticized the
absence or inadequacies of other defini-
tions, especially “adverse impaet.” Sub-
stantial revisions of and additions to this
section were therefore made.

UNIFORM GUIDELINES ON
EMPLOYEE SELECTION
PROCEDURES (1978)

Note.—These guidelines are issued
jointly by four agencies. Separate official
adoptions follow the guidelines in this
part IV as follows: Civil Service Commis-
sion, Department of Justice, Equal Em-
ployment Opportunity Commission, De-
partment of Labor.

For official citation see section 18 of
these guidelines.
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H. Interim Use of Selection Procedures

DEFINITIONS
16. Definitions

APPENDIX

17. Policy Statement on Affirmative Action
(see Section 13B)
18. Citations

GENERAL PRINCIPLES

SECTION 1. Statement of purpose.—A.
Need for uniformity—Issuing agencies.
The Federal Government's need for a
uniform set of principles on the question
of the use of tests and other selection
procedures has long been recognized. The
Equal Employment Opportunity Commis-
sion, the Civil Service Commission, the
Department. of Labor, and the Depart-
ment of Justice jointly have adopted
these uniform guidelines to meet that
need, and to apply the same principles to
the Federal Government as are applied to
other employers.

B. Purpose of guidelines. These guide-
lines incorporate a single set of principles
which are designed to assist employers,
labor organizations, employment agen-
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cies, and licensing and certification
boards to comply with requirements of
Fedcral law prohibiting employment
practices which diseriminate on grounds
of race, color, religion, sex. and national
origin. They are designed to provide a
framework for determining the proper
use of tests and other selection proce-
dures. These guidelines do not require a
user to conduct validity studies of selec-
tion procedures where no adverse impact
results. However, all users are encour-
aged to use selection procedures which
are valid, especially users operating un-
der merit principles.

C. Relation to prior guidelines. These
guidelines are based upon and superscde
previously issued guidelines on employee
selection procedures. These guidelines
have been built upon court decisions, the
previously issued guidelines of the agen-
cies, and the practical experience of the
agencies, as well as the standards of the
psychologacal profession. These guidelines
are intended to be consistent with exist-
ing inw.

Se. 2. Scope.—A. Application of guide-
lines. These guidelines will be applied by
the Equal FEmployment Opportunity
Commission in the enforcement of Title
VII of the Civil Rights Act of 1964, as
amended by the Equal Employment
Opportunity Act of 1972 (hereinafter
“Title VII”); by the Department of
Labor, and the contract compliance agen-
cies until the transfer of authority con-
templated by the President’s Reorganiza-
tion Plan No. 1 of 1978, in the administra-
tion and enforcement of Executive Order
11246, as amended by Executive Order
11375  (hereinafter “Executive Order
1124€™); by the Civil Service Commission
and other Federal agencies subject to
section 717 of Title VII; by the Civil
Service Commission in exercising its
responsibilities toward State and local
governments under section 208(b)(1) of
the Intergovernmental-Personnel Act; by
the Department of Justice in exercising
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its rﬁmnsibilities under Federal law; by
the Office of Revenue Sharing of the
Deparlment of the Treasury under the
State nd Local Fiscal Assistance Act of
1972, las amended; and by any other
Federal agency which adopts them.

B. Bmployment decisions. These guide-
lines dpply to tests and other selection
procedures which are used as a basis for
any etoployment decision. Employment
decisions include but are not limited to
hiring,} promotion, demotion, membership
(for ekample, in a labor organization),
referrdl, retention, and licensing and
certifidation, to the extent that licensing
and certification may be covered by
Federdl equal employment opportunity
law. (ther selection decisions, such as
selection for training or transfer, may
also bd considered employment decisions
if theyllead to any of the decisions listed
above.

C. Selection procedures. These guide-
lines apply only to selection procedures
which lare used as a basis for making
employiment decisions. For example, the
use of Irecruiting procedures designed to
attractimembers of & particular race, sex,
or ethmic group, which were previously
denied! employment opportunities or
which dre currently underutilized, may be
necessdry to bring an employer into
compliance with Federal law, and is
frequeptly an essential element of any
effective affirmative action program; but
recruitment practices are not considered
by thede guidelines to be selection proce-
dures. Bimilarly, these guidelines do not
pertain| to the question of the lawfulness
of a seniority system within the meaning
of section 703(h), Executive Order 11246
or othér provisions of Federal law or
regu]atﬁon, except to the extent that such
systemd utilize selection procedurgs to
determine qualifications or abilities to
perform the job. Nothing in these guide-
lines is fintended or should be interpreted
as discburaging the use of a selection
procedure for the purpose of determining
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gualifications or for the purpose of selce-
tion on the basis of relative qualifications,
if the selection procedure had been vali-
dated in accord with these guidelines for
each such purpose for which it is to be
used.

D. Limitations. These guidelines apply
only to persons subject to Title VII,
Executive Order 11246, or other cqual
employment opportunity requirements of
Federal law. These guidelines do not
apply to responsibilitics under the Age
Discrimination in Employment Act of
1967, as amended, not to discriminate on
the basis of age, or under sections 501,
508, and 504 of the Rehabilitation Act of
1973, not to discriminate on the basis of
handicap.

E. Indian preference nut affected. These
guidelines do not restrict any obligation
imposed or right granted by Federal law
to users to extend a preference in em-
ployment to Indians living on or near an
Indian reservation in connection with
employment opportunities on or near an
Indian reservation.

See. 3. Discrimination defined: Rela-
tionship between wuse of selection proce-
dures and discrimination.—A. Procedure
having adverse tmpact constitutes dis-
crimination unless justified. The use of
any selection procedure which has an
adverse impact on the hiring, promotion,
or other employment or membership
opportunities of members of any race,
sex, or ethnic group will be considered to
be diseriminatory and inconsistent with
these guidelines, unless the procedure has
been validated in accordance with these
guidelines, or the provisions of section 6
below are satisfied.

B. Consideration of suitable alternative
selection procedures. Where two or more
selection procedures are available which
serve the user's legitimate interest in
efficient and trustworthy workmanship,
and which are substantially equally valid
for a given purpose, the user should use
the procedure which has been demon-

strated to have the lesser adverse impact.
Accordingly, whenever a validity study is
called for by these guidelines, the user
should include, as a part of the validity
study, an investigation of suitable alter-
native selection procedures and suitable
alternative methods of using the selection
procedure which have as little adverse
impact as possible, to determine the
appropriateness of using or validating
them in accord with these guidelines. If a
user has made a reasonable effort to
become aware of such alternative proce-
dures and validity has been demonstrated
in accord with these guidelines, the use of
the test or other selection procedure may
continue until such time as it should
reasonably be reviewed for currency.
Whenever the user is shown an alterna-
tive selection procedure with evidence of
less adverse impact and substantial evi-
dence of validity for the same job in
similar circumstances, the user should
investigate it to determine the appropri-
ateness of using or validating it in accord
with these guidelines. This subsection is
not intended to preclude the combination
of procedures into a significantly more
valid procedure, if the use of such a
combination has been shown to be in
compliance with the guidelines.

Sec. 4. Information on impact.—A.
Records concerning impact. Each user
should maintain and have available for
inspection records or other information
which will disclose the impact which its
tests and other selection procedures have
upon employment opportunities of per-
sons by identifiable race, sex, or ethnic
group as set forth in subparagraph B
below in order to determine compliance
with these guidelines. Where there are
large numbers of applicants and proce-
dures are administered frequently, such
information may be retained on'a sample
basis, prov1ded that the sample is appro-
priate in terms of the applicant popula-
tion and adequate in size.
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B. Applicable race, sex, and ethnic
groups for recordkeeping. The records
called for by this section are to be
maintained by sex, and the following
races and ethnic groups: Blacks (Neg-
roes), American Indians (including Alas-
kan Natives), Asians (including Pacific
Islanders), Hispanic (including persons of
Mexican, Puerto Rican, Cuban, Central or
South American, or other Spanish origin
or culture regardless of race), Whites
(Caucasians) other than Hispanic, and
totals. The race, sex, and ethnic classifica-
tions called for by this section are consis-
tent with the Equal Employment Oppor-
tunity Standard Form 100, Employer
Information Report EEO-1 series of
reports. The user should adopt safeguards
to insure that the records required hy this
paragraph are used for appropriate pur-
poses such as determining adverse im-
pact, or (where required) for developing
and monitoring affirmative action pro-
grams, and that such records are not used
improperiy. See sections 4E and 17(4),
below.

C. Evaluation of selection rates. The
“botivm line.” If the information called
for by sections 4A and B above shows
that the total selection process for a job
has an adverse impact, the individual
components of the selection process
should be evaluated for adverse impact.
If this information shows that the total
selection process does not have an ad-
verse impact, the Federal enforcement
agencies, In the exercise of their adminis-
trative and prosecutorial discretion, in
usual circumstances, will not expect a
user to evaluate the individual compo-
nents for adverse impact, or to validate
such individual components, and will not
take enforcement action based upon
adverse impact of any component of that
process, including the separate parts of a
muitipart selection procedure or any
separate vrocedure that is vsed as an
alternative method of selection. How-
cver, in the following circumstances the
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Federbl enforcement agencies will expect
a user to evaluate the individual compo-
nents for adverse impact and may, where
approﬂ)riate, take enforcement action
with frespect to the individual compo-
nents:| (1) where the selection procedure
isa si%-nificant factor in the continuation
of patlerns of assignments of incumbent
employees caused by prior discriminatory
employment practices, (2) where the
weight of court decisions or administra-
tive interpretations hold that a specific
procedure (such as height or weight
requiréments or no-arrest records) is not
job related in the same or similar circum-
stancet. In unusual circumstances, other
than those listed in (1) and (2) above, the
Federdl enforcement agencies may re-
quest h user to evaluate the individual
compohents for adverse impact and may,
where! appropriate, take enforcement
action| with respect to the individual
compohent.

D. Adverse impact and the “four-fifths
rule.” |A selection rate for any race, sex,
or ethiic group which is less than four-
fifths {44) (or eighty percent) of the rate
for thé group with the highest rate will
generally be regarded by the Federal
enforcément agencies as evidence of
adversk impact, while a greater than
four-fifths rate will generally not be
regarded by Federal enforcement agen-
cies aslevidence of adverse impact. Small-
er differences in selection rate may
nevertheless constitute adverse impact,
where fthey are significant in both statis-
tical and practical terms or where 4 user’s
actiond have discouraged applicants dis-
proportionately on grounds of race, sex,
or ethhic group. Greater differences in
selectidn rate may not constitute adverse
impact] where the differences are based
on smalll numbers and are not statistically
signifidant, or where special recruiting or
other grograms cause the pool of minori-
ty or female candidates to be atypical of
the nofmal pool of applicants from that
group. | Where the user’s evidence con-
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cerning the impact of a selection proce-
dure indicates adverse impact but is
based upon numbers which are too small
to be reliable, evidence concerning the
impact of the procedure over a longer
period of time and/or evidence concern-
ing the impact which the selection proce-
dure had when used in the same manner
in similar circumstances elsewhere may
be considered in determining adverse
impact. Where the user has not main-
tained data on adverse impact as required
by the documentation section of applica-
ble guidelines, the Federal enforcement
agencies may draw an inference of ad-
verse impact of the selection process from
the failure of the user to maintain such
data, if the user has an underutilization
of a group in the job category, as
compared to the group’s representation in
the relevant labor market or, in the case
of jobs filled from within, the applicable
work force.

E. Consideration of user’s equal employ-
ment opportunity posture. In carrying out
their obligations, the Federal enforce-
ment agencies will consider the general
posture of the user with respect to equal
employment opportunity for the job or
group of jobs in question. Where a user
has adopted an affirmative action pro-
gram, the Federal enforcement agencies
will consider the provisions of that pro-
gram, including the goals and timetables
which the user has adopted and the
progress which the user has made in
carrying out that program and in meet-
ing the goals and timetables. While such
affirmative action programs may in de-
sign and execution be race, color, sex, or
ethnic conscious, selection procedures
under such programs should be based
upon the ability or relative ability to do
the work.

Sec. 5. General standards for validity
studies.—A. Acceptable types of validity
studies. For the purposes of satisfying
these guidelines, users may rely upon
criterion-related validity studies, content

validity studies or construct validity
studies, in aceordance with the standards
set forth in the technical standards of
these guidelines, section 14 below., New
strategies for showing the validity of
selection procedures will be evaluated as
they become accepted by the psychologi-
cal profession.

B. Criterion-related, content, and con-
struct validity. Evidence of the validity
of a test or other selection procedure by a
criterion-related validity study should
consist of empirical data demonstrating
that the selection procedure is predictive
of or significantly correlated with impor-
tant elements of job performance. See
section 14B below. Evidence of the validi-
ty of a test or other selection procedure
by a content validity study should consist
of data showing that the content of the
selection procedure is representative of
important aspects of performance on the
job for which the candidates are to be
evaluated. See section 14C below. Evi-
dence of the validity of a test or other
selection procedure through a construct
validity study should consist of data
showing that the procedure measures the
degree to which candidates have identifi-
able characteristics which have been
determined to be important in successful
performance in the job for which the
candidates are to be evaluated. See
section 14D below.

C. Guidelines are consistent with pro-
fessional standards. The provisions of
these guidelines relating to validation of
selection procedures are intended to be
consistent with generally accepted pro-
fessional standards for evaluating stand-
ardized tests and other selection proce-
dures, such as those described in the
Standards for Educational and Psycho-
logical Tests prepared by a joint commit-
tee of the American Psychological Associ-
ation, the American Educational Re-
search Association, and the National
Council on Measurement in Education
(American  Psychological Association,
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Washington, D.C.,, 1974) (hereinafter
“A.P.A. Standards”) and standard text-
books and journals in the field of person-
nel selection.

D. Need for documentation of validity.
For any selection procedure which is part
of a selection process which has an
adverse impact and which selection proce-
dure has an adverse impact, each user
should maintain and have available such
documentation as is described in section
15 below,

E. Accuracy and standardization. Va-
lidity studies should be carried out under
conditions which assure insofar as possi-
ble the adequacy and accuracy of the
research and the report. Selection proce-
dures should be administered and scored
under standardized conditions.

F. Caution against selection on basis of
knowledges, skills, or ability learned in
brief orientation period. In general, uscrs
should avoid making employment deci-
sions on the basis of measures of know-
ledges, skills, or abilities which are nor-
mally learned in a brief orientation
period, and which have an adverse im-
pact.

G. Method of use of selection procedures.
The evidence of both the validity and
utility of a selection procedure should
support the method the user chooses for
operational use of the procedure, if that
method of use has a greater adverse
impact than another method of use.
Evidence which may be sufficient to
support the use of a selection procedure
on a pass/fail (screening) basis. may be
insufficient to support the usc of the
same procedure on a ranking basis under
these guidelines. Thus, if a user decides to
use a selection procedure on a ranking
basis, and that method of use has a
greater adverse impact than use on an
appropriate pass/fail basis (see section
5H below), the user should have suffi-
cient evidence of validity and utility to
support the use on a ranking basis. Sce
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sections 8B, 14B (5) and (6), and 14C (8)
and (9).

H. Cutoff scores. Where cutoff scores
are used, they should normally be set so
as to be reasonable and consistent with
normal expectations of acceptable profi-
ciency within the work force. Where
applicants are ranked on the basis of
properly validated selection procedures
and those applicants scoring below a
higher cutoff score than appropriate in
light of such expectations have little or
no chance of being selected for employ-
ment, the higher cutoff score may be
appropriate, but the degree of adverse
impact should be considered.

L. Use of selection procedures for higher
level jobs. If job progression structures
are so established that employees will
probably, within a reasonable period of
time and in a majority of cases, progress
to a higher level, it may be considered
that the applicants are being evaluated
for a job or jobs at the higher level.
However, where job progression is not so
nearly automatic, or the time span is such
that higher level jobs or employees’
potential may be expected to change-in
significant ways, it should be considered
that applicants are being evaluated for a
Jjob at or near the entry level. A “reason-
able period of time” will vary for differ-
ent jobs and employment situations but
will seldom be more than 5 years. Use of
selection procedures to evaluate appli-
cants for a higher level job would not be
appropriate:

(1) If the majority of those remaining
employed do not progress to the higher
level job;

(2) If there is a reason to doubt that the
higher level job will continue to require
essentially similar skills during the pro-
gression period; or

(3) If the selection procedures measure
knowledges, skills, or abilities required
for advancement which would be expect-
ed to develop principally from the train-
ing or experience on the job.
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J. Interim use of selection procedures.
Users may continue the use of a selection
procedure which is not at the moment
fully supported by the required evidence
of validity, provided: (1) The user has
available substantial evidence of validity,
and (2) the user has in progress, when
technically feasible, a study which is
designed to produce the additional evi-
dence required by these guidelines within
a reasonable time. If such a study is not
technically feasible, see section 6B. If the
study does not demonstrate validity, this
provision of these guidelines for interim
use shall not constitute a defense in any
action, nor shall it relieve the user of any
obligations arising under Federal law.

K. Review of validity studies for cur-
rency. Whenever validity has been shown
in accord with these guidelines for the
use of a particular selection procedure for
a job or group of jobs, additional studies
need not be performed until such time as
the validity study is subject to review as
provided in section 3B above. There are
no absolutes in the area of determining
the currency of a validity study. All
circumstances concerning the study, in-
cluding the validation strategy used, and
changes in the relevant labor market and
the job should be considered in the
determination of when a validity study is
outdated.

Sec. 6. Use of selection procedures which
have not been validated.—A. Use of alter-
native selection procedures to eliminate
adverse impact. A user may choose to
utilize alternative selection procedures in
order to eliminate adverse impact or as
part of an affirmative action program.
See section 13 below. Such alternative
procedures should eliminate the adverse
impact in the total selection process,
should be lawful and should be as job
related as possible.

B. Where wvalidity studies camnot or
need not be performed. There are circum-
stances in which a user cannot or need
not utilize the validation techniques con-

templated by these guidelines. In such
circumstances, the user should utilize
selection procedures which are as job
related as possible and which will mini-
mize or eliminate adverse impact, as set
forth below.

(1) Where informal or unscored proce-
dures are used. When an informal or
unscored selection procedure which has
an adverse impact is utilized, the user
should eliminate the adverse impact, or
modify the procedure to one which is a
formal, scored or quantified measure or
combination of measures and then vali-
date the procedure in accord with these
guidelines, or otherwise justify continued
use of the procedure in accord with
Federal law.

(2) Where formal and scored procedures
are used. When a formal and scored
selection procedure is used which has an
adverse impact, the validation techniques
contemplated by these guidelines usually
should be followed if technically feasible.
Where the user cannot or need not follow
the validation techniques anticipated by
these guidelines, the user should either
modify the procedure to eliminate ad-
verse impact or otherwise justify contin-
ued use of the procedure in accord with
Federal law.

Sec. 1. Use of other validity studies.—A.
Validity studies not conducted by the
user. Users may, under certain circum-
stances, support the use of selection
procedures by validity studies conducted
by other users or conducted by test
publishers or distributors and described in
test manuals. While publishers of selec-
tion procedures have a professional obli-
gation to provide evidence of validity
which meets generally accepted profes-
sional standards (see section 5C above),
users are cautioned that they are respon-
sible for compliance with these guide-
lines. Accordingly, users seeking to obtain
selection procedures from publishers and
distributors should be careful to deter-
mine that, in the event the user becomes
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subject to the validity requirements of
these guidelines, the necessary informa-
tion to support validity has been deter-
mined and will be made available to the
user.

B. Use of criterion-related validity
evidence from other sowrces. Criterion-
related validity studies conducted by one
test user, or described in test manuals
and the professional literature, will be
considered acceptable for use by another
user when the following requirements
are met:

(1) Validity evidence. Evidence from
the available studies meeting the stan-
dards of section 14B below clearly de-
monstrates that the selection procedure is
valid:

(2) Job similarity. The incumbents in
the user’s job and the incumbents in the
Jjob or group of jobs on which the validity
study was conducted perform substan-
tially the same major work behaviors, as
shown by appropriate job analyses both
on the job or group of jobs on which the
validity study was performed and on the
Job for which the selection procedure is to
be used; and

(8) Fairness evidence. The studies in-
clude a study of test fairness for each
race, sex, and ethnic group which consti-
tutes a significant factor in the borrow-
ing user’s relevant labor market for the
job or jobs in question. If the studies
under consideration satisfy (1) and (2)
above but do not contain an investigation
of test fairness, and it is not techniecally
feasible for the borrowing user to con-
duct an internal study of test fairness,
the borrowing user may utilize the study
until studies conducted elsewhere meet-
ing the requirements of these guidelines
show test unfairness, or until such time as
it becomes technically feasible to conduct
an internal study of test fairness and the
results of that study can be acted upon.
Users obtaining selection procedures
from publishers should consider, as one
factor in the decision to purchase a
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particular selection procedure, the avail-
ability of evidence concerning test fair-
ness.

C. Validity evidence from multiunit
study. 1f validity evidence from a study
covering more than one unit within an
organization satisfies the requirements of
section 14B below, evidence of validity
specific to each unit will not be required
unless there are variables which are likely
to affect validity significantly.

D. Other significant variables. If there
are variables in the other studies which
are likely to affect validity significantly,
the user may not rely upon such studies,
but will be expected either to conduct an
internal validity study or to comply with
section 6 above.

Sec. 8. Cooperative studies.—A. En-
couragement of cooperative studies. The
agencies issuing these guidelines encour-
age employers, labor organizations, and
employment agencies to cooperate in
research, development, search for lawful
alternatives, and validity studies in order
to achieve procedures which are consis-
tent with these guidelines.

B. Standards for use of cooperative
studies. If validity evidence from a coop-
erative study satisfies the requirements
of section 14 below, evidence of validity
specific to each user will not be required
unless there are variables in the user’s
situation which are likely to affect validi-
ty significantly.

Sec. 9. No assumption of validity.—A.
Unacceptable substitutes for evidence of
validity. Under no circumstances will the
general reputation of a test or other
selection procedures, its author or its
publisher, or casual reports of its validity
be accepted in lieu of evidence of validity.
Specifically ruled out are: assumptions of
validity based on a procedure’s name or
descriptive labels; all forms of promotion-
al literature; data hearing on the fre-
quency of a procedure’s usage; testimoni-
al statements and credentials of sellers,
users, or consultants; and other nonem-
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pirical or anecdotal accounts of selection
practices or selection outcomes.

B. Encouragement of professional su-
pervision. Professional supervision of
selection activities is encouraged but is
not a substitute for documented evidence
of validity. The enforcement agencies
will take into account the fact that a
thorough job analysis was conducted and
that careful development and use of a
selection procedure in accordance with
professional standards enhance the prob-
ability that the selection procedure is
valid for the job.

Sec. 10. Employment agencies and
employment services.—A. Where selection
procedures are devised by agency. An
employment agency, including private
employment agencies and State employ-
ment agencies, which agrees to a request
by an employer or labor organization to
devise and utilize a selection procedure
should follow the standards in these
guidelines for determining adverse im-
pact. If adverse impact exists the agency
should comply with these guidelines. An
employment agency is not relieved of its
obligation herein because the user did not
request such validation or has requested
the use of some lesser standard of valida-
tion than is provided in these guidelines.
The use of an employment agency does
not relieve an employer or labor organiza-
tion or other user of its responsibilities
under Federal law to provide equal
employment opportunity or its obliga-
tions as a user under these guidelines.

B. Where selection procedures are de-
vised elsewhere. Where an employment
agency or service is requested to adminis-
ter a selection procedure which has been
devised elsewhere and to make referrals
pursuant to the results, the employment
agency or service should maintain and
have available evidence of the impact of
the selection and referral procedures
which it administers. If adverse impact
results the agency or service should
comply with these guidelines. If the

agency or service seeks to comply with
these guidelines by reliance upon validity
studies or other data in the possession of
the employer, it should obtain and have
available such information.

Sec. 11. Disparate treatment. The prin-
ciples of disparate or unequal treatment
must be distinguished from the concepts
of validation. A selection procedure—
even though validated against job perfor-
manece in accordance with these guide-
lines—cannot be imposed upon members
of a race, sex, or ethnic group where
other employees, applicants, or members
have not been subjected to that standard.
Disparate treatment occurs where mem-
bers of a race, sex, or ethnic group have
been denied the same employment, pro-
motion, membership, or other employ-
ment opportunities as have been avail-
able to other employees or applicants.
Those employees or applicants who have
been denied equal treatment, because of
prior discriminatory practices or policies,
must at least be afforded the same
opportunities as had existed for other
employees or applicants during the period
of discrimination. Thus, the persons who
were in the class of persons discriminated
against during the period the user fol-
lowed the discriminatory practices should
be allowed the opportunity to qualify
under less stringent selection procedures
previously followed, unless the user de-
monstrates that the increased standards
are required by business necessity. This
section does not prohibit a user who has
not previously followed merit standards
from adopting merit standards which are
in compliance with these guidelines nor
does it preclude a user who has previously
used invalid or unvalidated selection
procedures from developing and using
procedures which are in aceord with these
guidelines.

Sec. 12. Retesting of applicants. Users
should provide a reasonable opportunity
for retesting and reconsideration. Where
examinations are administered periodi-
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cally with public notice. such reasonable
opportunity exists, unless persons who
have previously been tested are precluded
from retesting. The user may however
take reasonable steps to preserve the
security of its procedures.

Hoe. 130 Affirmative action.—A. Affir-
metive action obligations. The use of
selection procedures which have been
validated pursuant to these guidelines
does not relieve users of any obligations
they may have to undertake affirmative
action to assure equal employment oppor-
tunity. Nothing in these guidelines is
intended to preclude the use of lawful
selection procedures which assist in reme-
dying the effects of prior diseriminatory
practices, or the achievement of affirma-
tive action ohjectives.

E. Encouragement of voluntary affir-
marive action programs. These guidelines
are also intended to encourage the adop-
tion and implementation of voluntary
affirmative action programs by users
who have no obligation under Federal
law to adopt them; but are not intended
to impose any new obligations in that
regard. The agencies issuing and endors-
ing these guidelines endorse for all pri-
vate employers and reaffirm for all
governmental employers the Fqual Em-
ployment  Opportunity  Coordinating
Council’s “Policy Statement on Affirma-
tive Action Programs for State and Local
Government Agencies” (41 FR 38814,
September 13, 1976). That policy state-
ment is attached hereto as appendix,
section 17.

Technical Standards

Sec. 14. Technical standards for validi-
ty studies. The following minimum stan-
dards, as applicable, should be met in
conducting a validity study. Nothing in
these guidelines is intended to preclude
the development and use of other profes-
sionally acceptable techniques with re-
spect to validation of selection proce-
dures. Where it is not technically feasible
for a user to conduct a validity study, the
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user has the obligation otherwise to
comply with these guidelines. See sec-
tions 6 and 7 above.

A. Validity studies should be based on
review of information about the job. Any
validity study should be based upon a
review of information ahout the job for
which the selection procedure is to be
used. The review should include a job
analysis except as provided in section
14B(3) below with respect to criterion-
related validity. Any method of job
analysis may be used if it provides the
information required for the specific
validation strategy used.

B. Technical standards for criterion-
related validity studies.—(1) Technical
feastbility. Users choosing to validate a
selection procedure by a criterion-related
validity strategy should determine
whether it is technically feasible (as
defined in seetion 16) to conduct such a
study in the particular employment con-
text. The determination of the number of
persons necessary to permit the eonduct
of a meaningful criterion-related study
should be made by the user on the basis of
all relevant information concerning the
selection procedure, the potential sample
and the employment situation. Where
appropriate, jobs with substantially the
same major work behaviors may be
grouped together for validity studies, in
order to obtain an adequate sample.
These guidelines do not require a user to
hire or promote persons for the purpose
of making it possible to conduct a criteri-
on-related study.

(2) Analysis of the job. There should be
a review of job information to determine
measures of work behavior(s) or perfor-
mance that are relevant to the job or
group of jobs in question. These measures
or criteria are relevant to the extent that
they represent critical or important job
duties, work behaviors or work outcomes
as developed from the review of job
information. The possibility of bias
should be considered both in selection of
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the criterion measures and their applica-
tion. In view of the possibility of bias in
subjective evaluations, supervisory rating
techniques and instructions to raters
should be carefully developed. All criteri-
on measures and the methods for gather-
ing data need to be examined for frecdom
from factors which would unfairly alter
scores of members of any group. The
relevance of criteria and their freedom
from bias are of particular concern when
there are significant differences in mea-
sures of job performance for different
groups.

(8) Criterion measures. Proper safe-
guards should be taken to insure that
scores on selection procedures do not
enter into any judgments of employee
adequacy that are to be used as criterion
measures. Whatever criteria are used
should represent important or critical
work behavior(s) or work outcomes. Cer-
tain criteria may be used without a full
job analysis if the user can show the
importance of the criteria to the particu-
lar employment context. These criteria
include but are not limited to production
rate, error rate, tardiness, absenteeism,
and length of service. A standardized
rating of overall work performance may
be used where a study of the job shows
that it is an appropriate criterion. Where
performance in training is used as a
criterion, success in training should be
properly measured and the relevance of
the training should be shown ecither
through a comparison of the content of
the training program with the critical or
important work behavior(s) of the job(s),
or through a demonstration of the rela-
tionship between measures of perfor-
mance in training and measures of job
performance. Measures of relative suc-
cess in training include but are not
limited to instructor evaluations, perfor-
mance samples, or tests. Criterion mea-
sures consisting of paper and pencil tests
will be closely reviewed for job relevance.

(4) Representativeness of the sample.
Whether the study is predictive or con-
current, the sample subjects should inso-
far as feasible be representative of the
candidates normally available in the
relevant labor market for the job or
group of jobs in question, and should
insofar as feasible include the races,
sexes, and ethnic groups normally avail-
able in the relevant job market. In
determining the representativeness of
the sample in a concurrent validity study,
the user should take into account the
extent to which the specific knowledges
or skills which are the primary focus of
the test arc those which employees learn
on the job.

Where samples are combined or com-
parcd, attention should be given to see
that such samples are comparable in
terms of the actual job they perform, the
length of time on the job where time on
the job is likely to affect performance,
and other relevant factors likely to affect
validity differences; or that these factors
are included in the design of the study
and their effects identified.

(5) Statistical relationships. The degree
of relationship between selection proce-
dure scores and criterion measures should
be examined and computed, using profes-
sionally acceptable statistical procedures.
Generally, a selection procedure is consid-
ered related to the eriterion, for the
purposes of these guidelines, when the
relationship between performance on the
procedure and performance on the crite-
rion measure is statistically significant at
the 0.05 level of significance, which
means that it is sufficiently high as to
have a probability of no more than one (1)
in twenty (20) to have occurred by
chance. Absence of a statistically signifi-
cant relationship between a selection
procedure and job performance should
not necessarily discourage other investi-
gations of the validity of that selection
procedure.
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() Operational use of selection proce-
dures. Users should evaluate each selec-
tion procedure to assure that it is appro-
priate for operational use, including
establishment of cutoff scores or rank
ordering. Generally, if other factors re-
main the same, the greater the magni-
tude of the relationship (e.g., correlation
coefficent) between performance on a
selection procedure and one or more
criteria of performance on the job, and
the preater the importance and number
of aspects of job performance covered by
the criteria, the more likely it is that the
procedure will be appropriate for use.
Relinnce upon a selection procedure
which is significantly related to a criteri-
on measure, but which is based upon a
study involving a large number of sub-
Jects and has a low correlation coefficient
will he subject. to close review if it has a
large: adverse impact. Sole reliance upon
a single selection instrument which is
related to only one of many job duties or
‘aspecis of job performance will also be
subject to close review. The appropriate-
ness of a selection procedure is hest
evaluated in each particular situation and
there are no minimum correlation coeffi-
cients applicable to all employment situa-
tions. In determining whether # selection
procedure is appropriate for operational
use the following considerations should
also b taken into aceount: The degree of
adverse impact of the procedure, the
availability of other selection procedures
of greater or substantially equal validity.

(T) Overstatement of validity findings.
Users should avoid reliance unon tech-
niques which tend to overestimate validi-
Ly findings as a result of capitalization on
chance unless an appropriate safeguard is
taken. Reliance upon a few selection
procedures or criteria of successful job
performance when many selection proce-
dures or eriteria of performance have
been studied, or the use of optimal
statistical weights for selection proce-
dures computed in one sample, are tech-
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niques which tend to inflate validity
estimates as a result of chance. Use of a
large sample is one safeguard: cross-
validation is another.

(R) Fairness This section generally calls
for studies of unfairness where technical-
ly feasible. The concept of fairness or
unfairness of selection procedures is a
developing concept. In addition, fairness
studies generally require substantial
numbers of employees in the job or group
of jobs heing studied. For these reasons,
the Fedcral enforcement agencies recog-
nize that the obligation to conduet studies
of fairness imposed by the guidelines
generally will be upon users or groups of
users with a large number of persons in a
job class, or test developers; and that
small users utilizing their own selection
procedures will generally not be obligated
to conduct such studies because it will be
technically infeasible for them to do so.

(a) Unfairness defined. When members
of one race, sex, or ethnie group charac-
teristically obtain lower scores on a
selection procedure than members of
another group, and the differences in
scores are not reflected in differences in a
measure of job performance, use of the
selection procedure may unfairly deny
opportunities to members of the group
that obtains the lower scores.

(b) nvestigation of fairness. Where 1
selection procedure results in an adverse
impact on a race, sex, or ethnic group
identified in accordance with the classifi-
cations set forth in section 4 above and
that group is a significant factor in the
relevant labor market, the user generally
should investigate the possible existence
of unfajrness for that group if it is
technically feasible to do'so. The greater
the severity of the adverse impact on a
group, the greater the need to investigate
the possible existence of unfairness.
Where the weight of evidence from other
studies shows that the selection proce-
dure predicts fairly for the group in
question and for the same or similar job

S.
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such evidence may be relied on in connec-
tion with the selection procedure at issue.

(¢) General consideration in fairness
investigations. Users conducting a study
of fairness should review the AP.A.
Standards regarding investigation of
possible bias in testing. An investigation
of fairness of a selection procedure
depends on both evidence of validity and
the manner in which the selection proce-
dure is to be used in a particular employ-
ment context. Fairness of a selection
procedure cannot necessarily be specified
in advance without investigating these
factors. Investigation of fairness of a
selection procedure in samples where the
range of scores on selection procedures or
criterion measures is severely restricted
for any subgroup sample (as compared to
other subgroup samples) may produce
misleading evidence of unfairness. That
factor should accordingly be taken into
account in conducting such studies and
pefore reliance is placed on the results.

(d) When wunfairness 1s shown. If
unfairness is demonstrated through a
showing that members of a particular
group perform better or poorer on the job
than their scores on the selection proee-
dure would indicate through comparison
with how members of other groups
perform, the user may either revise or
replace the selection instrument in accor-
dance with these guidelines, or may
continue to use the selection instrument
operationally with appropriate revisions
in its use to assure compatibility between
the probability of successful job perfor-
mance and the probability of being
selected.

(e) Techmical feasibility of fairness
studies. In addition to the general condi-
tions needed for technical feasibility for
the conduct of a criterion-related study
(see section 16, below) an investigation of
fairness requires the following:

(i) An adequate sample of persons in
each group available for the study to
achieve findings of statistical signifi-

cance. Guidelines do not require a user to
hire or promote persons on the basis of
group classifications for the purpose of
making it possible to conduct a study of
fairness; but the user has the obligation
otherwise to comply with these guide-
lines.

(ii) The samples for each group should
be comparable in terms of the actual job
they perform, length of time on the job
where time on the job is likely to affect
performance, and other relevant factors
likely to affect validity differences; or
such factors should be included in the
design of the study and their effects
identified.

(f) Continued use of selection proce-
dures when fairness studies not feasible.
If a study of fairness should otherwise be
performed, but is not technically feasible,
a selection procedure may be used which
has otherwisg met the validity standards
of these guidelines, unless the technical
infeasibility resulted from discriminatory
employment practices which are demon-
strated by facts other than past failure to
conform with requirements for validation
of selection procedures. However, when it
becomes technically feasible for the user
to perform a study of fairness and such a
study is otherwise called for, the user
should conduct the study of fairness.

C. Technical standards for content
validity studies. —(1) Appropriateness of
content validity studies. Users choosing to
validate a selection procedure by a con-
tent validity strategy should detérmine
whether it is appropriate to conduct such
a study in the particular employment
context. A selection procedure can be
supported by a content validity strategy
to the extent that it is a representative
sample of the content of the job. Selec-
tion procedures which purport to measure
knowledges, skills, or abilities may in
certain circumstances be justified by
content validity, although they may not
be representative samples, if the knowl-
edge, skill, or ability measured by the
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selection procedure ean be operationally
defined as provided in section 14C(4)
beiow, and if that knowledge, skill, or
ability is a necessary prerequisite to
suceesstul job performance.

A selection procedure based upon infer-
enees about mental processes cannot be
supported solely or primarily on the basis
of content validity. Thus, a econtent
strategy is not appropriate for demon-
strating the validity of selection proce-
dures which purport to measure traits or
constructs, such as intelligence, aptitude,
personality, common sense, judgment,
leadership, and spatial ability. Content
validity is also not an appropriate strate-
gy when the selection procedure involves
knowledges, skills, or abilities which an
employee will be expected to learn on the
Jjoh.

(4) Job analysis for content validity.
There should be a job analysis which
inciudes an analysis of the important
work behavior(s) required for successful
performance and their relative impor-
tance and, if the behavior results in work
produet(s), an analysis of the work prod-
uct{s). Any job analysis should foecus on
the work behavior(s) and the tasks associ-
ated with them. If work behavion(s) are
not observable, the job analysis should
identify and analyze those aspects of the
behavior(s) that can he observed and the
observed work products. The work behav-
ior(s) selected for measurement should be
critical work hehavior(s) and/or impor-
tant work hehavior(s) constituting most
of the job.

(8) Development of selection procedyres.
A selection procedure designed to mea-
sure the work behavior may be developed
specifically from the job and job analysis
in question, or may have been previously
developed by the user, or by other users
or bv a test publisher.

(4} Standards for demonstrating con-
fent validity. To demonstrate the content
validity of a selection procedure, a user
should show that the behavior(s) demon-
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strated in the selection procedure are a
representative sample of the behavior(s)
of the job in question or that the selection
procedure provides a representative sam-
ple of the work product of the job. In the
case of a selection procedure measuring a
knowledge, skill, or ability, the knowl-
edge, skill, or ability being measured
should be operationally defined. In the
case of a selection procedure measuring a
knowledge, the knowledge being mea-
sured should be operationally defined as
that body of learned information which is
used in and is a necessary prerequisite for
observable aspects of work behavior of
the job. In the case of skills or abilities,
the skill or ability being measured should
be operationally defined in terms of
observable aspects of work behavior of
the job. For any selection procedure
measuring a knowledge, skill, or ability
the user should show that (a) the selection
procedure measures and is a representa-
tive sample of that knowledge, skill, or
ahility; and (b) that knowledge, skill, or
ability is used in and is a necessary
prerequisite to performance of critical or
important work behavior(s). In addition,
to be content valid, a selection procedure
measuring a skill or ability should either
closely approximate an observable work
behavior, or its product should closely
approximate an observable work product.
If a test purports to sample a work
behavior or to provide a sample of a work
product, the manner and setting of the
selection procedure and its level and
complexity should closely approximate
the work situation. The closer the content
and the context of the selection proce-
dure are to work samples or work behav-
lors, the stronger is the basis for showing
content validity. As the content of the
selection procedure less resembles a work
behavior, or the setting and manner of
the administration of the selection proce-
dure less resemble the work situation, or
the result less resembles a work product,
the less likely the selection procedure is to
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be content valid, and the greater the need
for other evidence of validity.

(5) Reliability. The reliability of selec-
tion procedures justified on the basis of
content validity should be a matter of
concern to the user. Whenever it is
feasible, appropriate statistical estimates
should be made of the reliability of the
selection procedure.

(6) Prior training or experience. A
requirement for or evaluation of specific
prior training or experience based on
content validity, including a specification
of level or amount of training or experi-
ence, should be justified on the basis of
the relationship between the content of
the training or experience and the con-
tent of the job for which the training or
experience is to be required or evaluated.
The critical consideration is the resem-
blance between the specific behaviors,
products, knowledges, skills, or abilities in
the experience or training and the specif-
ic behaviors, products, knowledges, skills,
or abilities required on the job, whether
or not there is close resemblance between
the experience or training as a whole and
the job as a whole.

(7) Content validity of training success.
Where a measure of success in‘a training
program is used as a selection procedure
and the content of a training program is
justified on the basis of content validity,
the use should be justified on the rela-
tionship between the content of the
t';rzining program and the content of the
job.

(8) Operational use. A selection proce-
dure which is supported on the basis of
content validity may be used for a job if
it represents a critical work behavior (i.e.,
a behavior which is necessary for perfor-
mance of the job) or work behaviors
which constitute most of the important
parts of the job.

(9) Ranking based on content validity
studies. If a user can show, by a job
analysis or otherwise, that a higher score
on a content valid selection procedure is

likely to result in better job performance,
the results may be used to rank persons
who score above minimum levels. Where
a selection procedure supported solely or
primarily by content validity is used to
rank job candidates, the selection proce-
dure should measure those aspects of
performance which differentiate among
levels of job performance.

D. Technical standards for construct
validity studies.—(1) Approporiateness of
construct validity studies. Construct va-
lidity is a more complex strategy than
either criterion-related or content validi-
ty. Construct validation is a relatively
new and developing procedure in the
employment field, and there is at present
a lack of substantial literature extending
the concept to employment practices. The
user should be aware that the effort to
obtain sufficient empirical support for
construct validity is both an extensive
and arduous effort involving a series of
research studies, which include criterion
related validity studies and which may
include content validity studies. Users
choosing to justify use of a selection
procedure by this strategy should there-
fore take particular care to assure that
the validity study meets the standards set
forth below.

(2) Job analysis for construct validity
studties. There should be a job analysis.
This job analysis should show the work
behavior(s) required for successful per-
formance of the job, or the groups of jobs
being studied, the critical or important
work behavior(s) in the job or group of
jobs being studied, and an identification
of the construct(s) believed to underlie
successful performance of these critical
or important work behaviors in the job or
Jjobs in question. Each construct should be
named and defined, so as to distinguish it
from other constructs. If a group of jobs
is being studied the jobs should have in
common one or more critical or important
work behaviors at a comparable level of
complexity.
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13) Relationship to the job. A selection
procedure should then be identified or
developed which measures the construet
identified in accord with subparagraph
(2} above. The user should show by
empirical evidence that the selection
procedure is validly related to the con-
struct and that the eonstruet is validly
related to the performance of critical or
important work behavior(s). The relation-
ship between the construct as measured
by the selection procedure and the related
work behavior(s) should be supported by
empirical evidence from one or more
criterion-related studies involving the job
or jobs in question which satisfy the
provisions of section 14B above.

(4) Use of comstruct validity study
witheut new eriterion-related evidence—
(a) Standards for use. Until such time as
professional literature provides more
guidance on the use of construct validity
in employment situations, the Federal
agencies will aceept a claim of construct
validity without a eriterion-related study
which satisfies section 14B ahove only
when the selection procedure has heen
used elsewhere in a situation in which a
criterion-related study has been conduct-
ed and the use of a criterion-related
validily study in this context meets the
standards for transportability of criteri-
on-reiated validity studies as set forth
above in section 7. However, if a study
pertains to a number of jobs having
common critical or important work be-
haviors at a comparable level of complex-
ity, and the evidence satisfies subpara-
graphs 14B (2) and (3) above for those
jobs with criterion-related validity evi-
dence for those jobs, the selection proce-
dure may be used for all the jobs to which
the study pertains. If construct validity is
to be generalized to other jobs or groups
of jobs not in the group studied, the
Federal enforcement agencies will expect
at a minimum additional empirical re-
scarch evidence meeting the standards of
subparagraphs section 14B (2) and (3)
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above for the additional jobs or groups of
jobs.

(b) Determination of common work
behaviors. In determining whether two or
more jobs have one or more work behav-
ior(s) in common, the user should compare
the observed work behavior(s) in each of
the jobs and should compare the observed
work product(s) in each of the jobs. If
neither the observed work behavior(s) in
each of the jobs nor the observed work
produet(s) in each of the jobs are the
same, the Federal enforecement agencies
will presume that the work behavior(s) in
each job are different. If the work
behaviors are not observable, then evi-
dence of similarity of work products and
any other relevant research evidence will
be considered in determining whether the
work behavior(s) in the two jobs are the
same.

Documentation of Impact and Validity
Evidence

Sec. 15. Documentation of impact and
validity evidence.—A. Required informa-
tion. Users of selection procedures other
than those users complying with section
15A(1) below should maintain and have
available for each job information on
adverse impact of the selection process
for that job and, where it is determined a
selection process has an adverse impact,
evidence of validity as set forth below.

(1) Simplified recordkeeping for users
with less than 100 employees. In order to
minimize recordkeeping burdens on em-
ployers who employ one hundred (100) or
fewer employees, and other users not
required to file EEO-1, et seq., reports,
such users may satisify the requirements
of this section 15 if they maintain and
have available records showing, for each
year:

(a) The number of persons hired, pro-
moted, and terminated for each job, by
sex, and where appropriate by race and
national origin;
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(b) The number of applicants for hire
and promotion by sex and where appro-
priate by race and national origin; and

(¢) The selection procedures utilized
(either standardized or not standardized).

These records should be maintained for
each race or national origin group (see
section 4 above) constituting more than
two percent (2%) of the labor force in the
relevant labor area. However, it is not
necessary to maintain records by race
and/or national origin (see § 4 above) if
one race or national origin group in the
relevant labor area constitutes more than
ninety-eight percent (98%) of the labor
force in the area. If the user has reason to
believe that a selection procedure has an
adverse impact, the user should maintain
any available evidence of validity for that
procedure (see sections TA and 8).

(2) Information on tmpact—(a) Collec-
tion of information on impact. Users of
selection procedures other than those
complying with section 15A(1) above
should maintain and have available for
each job records or other information
showing whether the total selection pro-
cess for that job has an adverse impact on
any of the groups for which records are
called for by sections 4B above. Adverse
impact determinations should be made at
least annually for each such group which
constitutes at least 2 percent of the labor
force in the relevant labor area or 2
percent of the applicable workforce.
Where a total selection process for a job
has an adverse impact, the user should
maintain and have available records or
other information showing which compo-
nents have an adverse impact. Where the
total selection process for a job does not
have an adverse impact, information need
not be maintained for individual compo-
nents except in circumstances set forth in
subsection 15A(2)(b) below. If the deter-
mination of adverse impact is made using
a procedure other than the “four-fifths
rule,” as defined in the first sentence of
section 4D above, a justification, consis-

tent with section 4D above, for the
procedure used to determine adverse
impact should be available.

(b) When adverse impact has been
eliminated in the total selection process.
Whenever the total selection process for a
particular job has had an adverse impact,
as defined in section 4 above, in any year,
but no longer has an adverse impact, the
user should maintain and have available
the information on individual components
of the selection process required in the
preceding paragraph for the period in
which there was adverse impact. In
addition, the user should continue to
collect such information for at least two
(2) years after the adverse impact has
been eliminated.

(¢) When data insufficient to determine
impact. Where there has been an insuffi-
cient number of selections to determine
whether there is an adverse impact of the
total selection process for a particular
job, the user should continue to collect,
maintain and have available the informa-
tion on individual components of the
selection process required in section
15(A)(2)(a) above until the information is
sufficient to determine that the overall
selection process does not have an ad-
verse impact as defined in section 4
above, or until the job has changed
substantially.

(8) Documentation of validity evidence.
—(a) Types of evidence. Where a total
selection process has an adverse impact
(see section 4 above) the user should
maintain and have available for each
component of that process which has an
adverse impact, one or more of the
following types of documentation evi-
dence:

(1) Documentation evidence showing
criterion-related validity of the selection
procedure (see section 15B, below).

(i) Documentation evidence showing
content validity of the selection proce-
dure (see section 15C, below).
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(iii) Documentation evidence showing
vonstruct validity of the selection proce-
dure (see section 15D, below).

(iv) Documentation evidence from oth-
er studies showing validity of the selec-
tion procedure in the user’s facility (see
section 15K, below).

(v) Documentation evidence showing
why a validity study cannot or need not
be performed and why continued use of
the procedure is consistent with Federal
law,

(b) Form of report. This evidence
should be compiled in a reasonably com-
ptete and organized manner to permit
direct evaluation of the validity of the
selection procedure. Previously written
employer or consultant reports of validi-
Ly, or reports describing validity studies
completed before the issuance of these
guidelines are acceptable if they are
compicte in regard to the documentation
requircments contained in this section, or
if they satisfied requirements of guide-
lines which were in effect when the
validity study was completed. If they are
not complete, the required additional
documentation should be appended. If
necessary information is not available the
report of the validity study may still be
used as documentation, but its adequacy
will be evaluated in terms of compliance
with the requirements of these guide-
lines.

(¢) Completeness. In the event that
evidence of validity is reviewed by an
enforcement agency, the validation re-
ports completed after the effective date
of these guidelines are expected to con-
tain the information set forth below.
Fividence denoted by use of the word
“(Essential)” is considered eritical. If
information denoted essential is not in-
cluded, the report will be considered
incomplete unless the user affirmatively
demonstrates either its unavailability due
to circumstances beyond the user’s con-
trol or special circumstances of the user’s
study which make the information irrele-
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vant. Evidence not so denoted is desirable
but its absence will not be a basis for
considering a report incomplete. The user
should maintain and have available the
information called for under the heading
“Source Data” in section 15B(11) and
15D(11). While it is a necessary part of
the study, it need not be submitted with
the report. All statistical results should be
organized and presented in tabular or
graphie form to the extent feasible.

B. Criterion-related validity studies.
Reports of criterion-related validity for a
selection procedure should include the
following information:

(1) User(s), location(s), and date(s) of
study. Dates and location(s) of the job
analysis or review of job information, the
date(s) and location(s) of the administra-
tion of the selection procedures and
collection of eriterion data, and the time
between collection of data on selection
procedures and criterion measures should
be provided (Essential). If the study was
conducted at several locations, the ad-
dress of each location, including city and
state, should be shown.

(2) Problem and setting. An explicit
definition of the purpose(s) of the study
and the circumstances in which the study
was conducted should be provided. A
description of existing selection proce-

“dures and cutoff scores, if any, should be

provided.

(3) Job analysis or review of job infor-
mation. A description of the procedure
used to analyze the job or group of jobs,
or to review the job information should
be provided (Essential). Where a review
of job information results in criteria
which may be used without a full job
analysis (sce section 14B(8)), the basis for
the selection of these criteria should be
reported {Essential). Where a job analysis
is required a complete description of the
work behavior(s) or work outcome(s), and
measures of their criticality or impor-
tance should be provided (Essential). The
report should describe the basis 0a which
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the behavior(s) or outcome(s) were deter-
mined to be eritical or important, such as
the proportion of time spent on the
respective behaviors, their level of diffi-
culty, their frequency of performance,
the consequences of error, or other appro-
priate factors (Essential). Where two or
more jobs are grouped for a validity
study, the information called for in this
subsection should be provided for each of
the jobs, and the justification for the
grouping (see section 14B(1)) should be
provided (Essential).

(4) Job titles and codes. It is desirable to
provide the user’s job title(s) for the
job(s) in question and the corresponding
job title(s) and code(s) from U.S. Employ-
ment Service’s Dictionary of Occupation-
al Titles.

(5) Criterion measures. The bases for
the selection of the criterion measures
should be provided, together with refer-
ences to the evidence considered in mak-
ing the selection of criterion measures
(essential). A full description of all crite-
ria on which data were collected and
means by which they were observed,
recorded, evaluated, and quantified,
should be provided (essential). If rating
techniques are used as criterion mea-
sures, the appraisal form(s) and instruc-
tions to the rater(s) should be included as
part of the validation evidence, or should
be explicitly described and available
(essential). All steps taken to insure that
criterion measures are free from factors
which would unfairly alter the scores of
members of any group should be de-
scribed (essential).

(6) Sample description. A description of
how the research sample was identified
and selected should be included (essen-
tial). The race, sex, and ethnic composi-
tion of the sample, including those groups
set forth in section 4A above, should be
described (essential). This description
should include the size of each subgroup
(essential). A description of how the
research sample compares with the rele-

vant labor market or work force, the
method by which the relevant labor
market or work force was defined, and a
discussion of the likely effects on validity
of differences between the sample and
the relevant labor market or work force,
are also desirable. Descriptions of educa-
tional levels, length of service, and age
are also desirable.

(7) Description of selection procedures.
Any measure, combination of measures,
or procedure studied should be completely
and explicitly described or attached (es-
sential). If commercially available selec-
tion procedures are studied, they should
be described by title, form, and publisher
(essential). Reports of reliability esti-
mates and how they were established are
desirable.

(8) Techniques and results. Methods
used in analyzing data should be de-
seribed (essential). Measures of central
tendency (e.g., means) and measures of
dispersion (e.g., standard deviations and
ranges) for all selection procedures and
all eriteria should be reported for each
race, sex, and ethnic group which consti-
tutes a significant factor in the relevant
labor market (essential). The magnitude
and direction of all relationships between
selection procedures and criterion mea-
sures investigated should be reported for
each relevant race, sex, and ethnic group
and for the total group (essential). Where
groups are too small to obtain reliable
evidence of the magnitude of the rela-
tionship, need not be reported separately.
Statements regarding the statistical sig-
nificance of results should be made
(essential). Any statistical adjustments,
such as for less then perfect reliability or
for restriction of score range in the
selection procedure or criterion should be
described and explained; and uncorrected
correlation coefficients should also be
shown (essential). Where the statistical
technique categorizes continuous data,
such as biserial correlation and the phi
coefficient, the categories and the bases
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on which they were determined should be
described and explained (essential). Stu-
dies of test fairness should be included
where called for by the requirements of
section 14B(8) (essential). These studies
should include the rationale by which a
selection procedure was determined to be
fair fo the group(s) in question. Where
test fairness or unfairness has been
demonstrated on the basis of other stu-
dies, a bibliography of the relevant
studies should be included (essential). If
the bibliography includes unpublished
studies, copies of these studies, or ade-
quate abstracts or summaries, should be
attached (essential). Where revisions
have been made in a selection procedure
to assure compatability between success-
ful job performance and the probability
of being selected, the studies underlying
such revisions should be included (essen-
tial). All statistical results should be
organized and presented by relevant race,
sex, and ethnic group (essential).

(9) Alternative procedures investigated.
The selection procedures investigated and
available evidence of their impact should
be identified (essential). The scope, meth-
od, and findings of the investigation, and
the conclusions reached in light of the
lindings, should be fully described (essen-
tial).

(106) Uses and applications. The meth-
ods considered for use of the selection
procedure (e.g., as a sereening device with
a cutoff score, for grouping or ranking, or
combined with other procedures in a
battery) and available evidence of their
umpact should be described (essential).
This description should include the ratio-
nale for choosing the method for opera-
tional use, and the evidence of the
validity and utility of the procedure as it
is to be used (essential). The purpose for
which the procedure is to be used (e.g.,
hiring, transfer, promotion) should be
described (essential). If weights are as-
signed to different parts of the selection
procedure, these weights and the validity
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of the weighted composite should be
reported (essential). If the selection pro-
cedure is used with a cutoff score, the
user should describe the way in which
normal expectations of proficiency within
the work foree were determined and the
way in which the cutoff score was
determined (essential).

(11) Source data. Each user should
maintain records showing all pertinent
information about individual sample
members and raters where they are used,
in studies involving the validation of
selection procedures. These records
should be made available upon request of
a compliance agency. In the case of
individual sample ‘members these data
should include secorcs on the selection
procedure(s), scores on criterion mea-
sures, age, sex, race, or ethnic group
status, and experience on the specific job
on which the validation study was con-
ducted, and may also include such things
as eduecation, training, and prior job
experience, but should not include names
and social security numbers. Records
should be maintained which show the
ratings given to each sample member by
each rater.

(12) Contact person. The name, mailing
address, and telephone number of the
person who may be contacted for further
information about the validity study
should be provided (essential).

(13) Accuracy and completeness. The
report should deseribe the steps taken to
assure the accuracy and completeness of
the collection, analysis, and report of data
and results.

C. Content validity studies. Reports of
content validity for a selection procedure
should include the following information:

(1) User(s), location(s) and date(s) of
study. Dates and location(s) of the job
analysis should be shown (essential).

(2) Problem and sefting. An explicit
definition of the purpose(s) of the study
and the circumstances in which the study
was conducted should be provided. A
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description of existing selection proce-
dures and cutoff scores, if any, should be
provided.

(8) Job analysis—Content of the Job. A
description of the method used to analyze
the job should be provided (essential).
The work behavior(s), the associated
tasks, and, if the behavior results in a
work product, the work products should
be completely described (essential). Mea-
sures of criticality and/or importance of
the work behavior(s) and the method of
determining these measures should be
provided (essential). Where the job analy-
sis also identified the knowledges, skills,
and abilities used in work behavior(s), an
operational definition for each knowledge
in terms of a body of learned information
and for each skill and ability in terms of
observable behaviors and outcomes, and
the relationship between each knowledge,
skill, or ability and each work behavior, as
well as the method used to determine this
relationship, should be provided (essen-
tial). The work situation should be de-
seribed, including the setting in which
work behavior(s) are performed, and
where appropriate, the manner in which
knowledges, skills, or abilities are used,
and the complexity and difficulty of the
knowledge, skill, or ability as used in the
work behavior(s).

(4) Selection procedure and its content.
Selection procedures, including those con-
structed by or for the user, specific
training requirements, composites of se-
lection procedures, and any other proce-
dure supported by .content validity,
should be completely and explicitly de-
scribed or attached (essential). If com-
mercially available selection procedures
are used, they should be described by
title, form, and publisher (essential). The
behaviors measured or sampled by the
selection procedure should be explicitly
described (essential). Where the selection
procedure purports to measure a knowl-
edge, skill, or ability, evidence that the
selection procedure measures and is a

representative sample of the knowledge,
skill, or ability should be provided (essen-
tial).

(5) Relationship between the selection
procedure and the job. The evidence
demonstrating that the selection proce-
dure is a representative work sample, a
representative sample of the work behav-
jor(s), or a representative sample of a
knowledge, skill, or ability as used as a
part of a work behavior and necessary of
that behavior should be provided (essen-
tial). The user should identify the work
behavior(s) which each item or part of the
selection procedure is intended to sample
or measure (essential). Where the selec-
tion procedure purports to sample a work
behavior or to provide a sample of a work
product, a ecomparison should be provided
of the manner, setting, and the level of
complexity of the selection procedure
with those of the work situation (essen-
tial). If any steps were taken to reduce
adverse impact on a race, sex, or ethnic
group in the content of the procedure or
in its administration, these steps should
be described. Establishment of time lim-
its, if any, and how these limits are
related to the speed with which duties
must be performed on the job, should be
explained. Measures of central tendency
(e.g., means) and measures of dispersion
(e.g., standard deviations) and estimates
of reliability should be reported for all
selection procedures if available. Such
reports should be made for relevant race,
sex, and ethnic subgroups, at least on a
statistically reliable sample basis.

(6) Alternative procedures investigated.
The alternative selection procedures in-
vestigated and available evidence of their
impact should be identified (essential).
The scope, method, and findings of the
investigation, and the conclusions
reached in light of the findings, should be
fully described (essential).

(7) Uses and applications. The methods
considered for use of the selection proce-
dure (e.g., as a screening device with a
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cutofl score, for grouping or ranking, or
combined with other procedures in a
hattery) and available evidence of their
impact should be described (essential).
This deseription should include the ratio-
nale for choosing the method for opera-
tional use, and the evidence of the
validity and utility of the procedure as it
is to be used (essential). The purpose for
which the procedure is to be used (e.g.,
hiring, transfer, promotion) should be
described (essential). If the selection
procedure is used with a cutoff score, the
user should describe the way in which
normal expectations of proficiency within
the work force were determined and the
way in which the cutoff score was
tetermined (essential). In addition, if the
sclection procedure is to he used for
ranking, the user should specify the
evidence showing that a higher score on
Lhe selection procedure is likely to result
in better job performance.

{8) Contact person. The name, mailing
address, and telephone number of the
person who may be contacted for further
information about the validity study
should be provided (essentizal).

(9) Accuracy and completeness. The
report should describe the steps taken to
assure the accuracy and completeness of
Lhe coliection, analysis, and report of data
and results.

D. Construct validity studies. Reports
of construet validity for a selection
procedure should include the following
information:

(1) User(s), location(s), and date(s) of
study. Date(s) and location(s) of the job
unalysis and the gathering of other
evidence called for by these guidelines
should be provided (essential).

(2) Problem and setting. An explicit
definition of the purpose(s) of the study
and the circumstances in which the study
was condueted should be provided. A
description of existing seleetion proce-
dures and cutoff scores, if any, should be
provided.
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(8) Construct definition. A clear defini-
tion of the construct(s) which are believed
to underlie successful performance of the
critical or important work behavior(s)
should be provided (essential). This defi-
nition should include the levels of con-
struct performance relevant to the job(s)
for which the selection procedure is to be
used (essential). There should be a sum-
mary of the position of the construct in
the psychological literature, or in the
absence of such a position, a description
of the way in which the definition and
measurement of the construct was devel-
oped and the psychological theory under-
lying it (essential). Any quantitative data
which identify or define the job con-
struets, such as factor analyses, should be
provided (essential).

(4) Job analysis. A deseription of the
method used to analyze the job should be
provided (essential). A complete descrip-
tion of the work hehavior(s) and, to the
extent appropriate, work outecomes and
measures of their criticality and/or im-
portance should be provided (essential).
The report should also describe the basis
on which the behavior(s) or outecomes
were determined to be important, such as
their level of difficulty, their frequency
of performance, the consequences of
error or other appropriate factors (essen-
tial). Where jobs are grouped or com-
pared for the purposes of generalizing
validity evidence, the work behavior(s)
and work product(s) for each of the jobs
should be deseribed, and econclusions
concerning the similarity of the jobs in
terms of observable work hehaviors or
work praducts should he made (essential),

() Job titles and codes. 1t is desirable to
provide the selection procedure user’s job
title(s) for the job(s) in question and the
corresponding job title(s) and code(s)
from the United States Fmployment
Service’s dictionary of occupational titles.

(6) Selection procedure. The selection
procedure used as a measure of the
construct should be completely and ex-

i
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plicitly described or attached (essential).
If commerecially available selection proce-
dures are used, they should be identified
by title, form and publisher (essential).
The research evidence of the relationship
between the selection procedure and the
construct, such as factor structure, should
be included (essential). Measures of cen-
tral tendency, variability and reliability
of the selection procedure should be
provided (essential). Whenever feasible,
these measures should be provided sepa-
rately for each relevant race, sex and
ethnic group.

(7) Relationship to job performance. The
criterion-related study(ies) and other em-
pirical evidence of the relationship be-
tween the construct measured by the
selection procedure and the related work
behavior(s) for the job or jobs in question
should be provided (essential). Documen-
tation of the criterion-related study(ies)
should satisfy the provisions of section
15B above or section 15E(1) below, except
for studies conducted prior to the effec-
tive date of these guidelines (essential).
Where a study pertains to a group of
jobs, and, on the basis of the study,
validity is asserted for a job in the group,
the observed work behaviors and the
observed work products for each of the
Jjobs should be deseribed (essential). Any
other evidence used in determining
whether the work behavior(s) in each of
the jobs is the same should be fully
described (essential).

(8) Alternative procedures investigated.
The alternative selection procedures in-
vestigated and available evidence of their
impact should be identified (essential).
The scope, method, and findings of the
investigation, and the conclusions
reached in light of the findings should be
fully deseribed (essential).

(9) Uses and applications. The methods
considered for use of the selection proce-
dure (e.g., as a screening device with a
cutoff score, for grouping or ranking, or
combined with other procedures in a

battery) and available evidence of their
impact should be described (essential).
This description should include the ratio-
nale for choosing the method for opera-
tional use, and the evidence of the
validity and utility of the procedure as it
is to be used (essential). The purpose for
which the procedure is to be used (e.g.,
hiring, transfer, promotion) should be
described (essential). If weights are as-
signed to different parts of the selection
procedure, these weights and the validity
of the weighted composite should be
reported (essential). If the selection pro-
cedure is used with a cutoff score, the
user should describe the way in which
normal expectations of proficiency within
the work force were determined and the
way in which the cutoff score was
determined (essential).

(10) Accuracy and completeness. The
report should describe the steps taken to
assure the accuracy and completeness of
the collection, analysis, and report of data
and results.

(11) Source data. Each user should
maintain records showing all pertinent
information relating to its study of
construct validity.

(12) Contact person. The name, mailing
address, and telephone number of the
individual who may be contacted for
further information about the validity
study should be provided (essential).

E. Evidence of wvalidity from other
studies. When validity of a selection
procedure is supported by studies not
done by the user, the evidence from the
original study or studies should be com-
piled in a manner similar to that required
in the appropriate section of this section
15 above. In addition, the following
evidence should be supplied:

(1) Evidence from criterion-related va-
lidity studies.—a. Job information. A
description of the important job behav-
ior(s) of the user’s job and the basis on
which the behaviors were determined to
be important should be provided (essen-
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tial). A full description of the basis for
determining that these important work
behaviors are the same as those of the job
in the original study (or studies) should be
provided (essential).

b. Relevance of criteria. A fuli descrip-
tion of the basis on which the criteria
used in the original studies are deter-
mined to be relevant for the user should
be provided (essential).

e. Other variables. The similarity of
important applicant pool or sample char-
acteristics reported in the original studies
to those of the user should be described
{essential). A description of the compari-
son between the race, sex and ethnic
composition of the user’s relevant labor
market and the sample in the original
validity studies should be provided (essen-
tial).

d. Use of the selection procedure. A full
deseription should be provided showing
that the use to be made of the selection
procedure is consistent with the findings
of the original validity studies (essential).

e. HRibliography. A bibliography of
reports of validity of the selection proce-
dure for the job or jobs in question should
be provided (essential). Where any of the
studies ineluded an investigation of test
fairness, the results of this investigation
should be provided (essential). Copies of
reports published in journals that are not
commonly available should be described
in detail or attached (essential). Where a
user is relying upon unpublished studies,
a reasonable effort should be made to
obtain these studies. If these unpublished
studies are the sole source of validity
evidence they should be described in
detail or attached (essential). If these
studies are not available, the name and
address of the source, an adequate ab-
stract or summary of the validity study
and data, and a contact person in the
source organization should be provided
{essential).
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(2) Evidence from content validity
studies. See section 14C(3) and section
15C above.

(8) Ewvidence from construct validity
studies. See sections 14D(2) and 15D
above.

F. Evidence of validity from cooperative
studies. Where a selection procedure has
been validated through a cooperative
study, evidence that the study satisfies
the requirements of sections 7, 8 and 15E
should be provided (essential).

G. Selection for higher level job. If a
selection procedure is used to evaluate
candidates for jobs at a higher level than
those for which they will initially be
employed, the validity evidence should
satisfy the documentation provisions of
this section 15 for the higher level job or
jobs, and in addition, the user should
provide: (1) a description of the job
progression structure, formal or infor-
mal; (2) the data showing how many
employees progress to the higher level job
and the length of time needed to make
this progression; and (3) an identification
of any anticipated changes in the higher
level job. In addition, if the test measures
a knowledge, skill or ability, the user
should provide evidence that the knowl-
edge, skill or ability is required for the
higher level job and the basis for the
conclusion that the knowledge, skill or
ability is not expected to develop from
the training or experience on the job.

H. Interim use of selection procedures.
If a selection procedure is being used on
an interim basis because the procedure is
not fully supported by the required
evidence of validity, the user should
maintain and have available (1) substan-
tial evidence of validity for the proce-
dure, and (2) a report showing the date on
which the study to gather the additional
evidence commenced, the estimated com-
pletion date of the study, and a descrip-
tion of the data to be collected (essential).
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Definitions

Sec. 16. Definitions. The following
definitions shall apply throughout these
guidelines:

A. Ability. A present competence to
perform an observable behavior or a
behavior which results in an observable
product.

B. Adverse impact. A substantially
different rate of selection in hiring,
promotion, or other employment decision
which works to the disadvantage of
members of a race, sex, or ethnic group.
See section 4 of these guidelines.

C. Compliance with these guidelines.
Use of a selection procedure is-in compli-
ance with these guidelines if such use has
been validated in accord with these
guidelines (as defined below), or if such
use does not result in adverse impact on
any race, sex, or ethnic group (see section
4, above), or, in unusual circumstances, if
use of the procedure is otherwise justified
in accord with Federal law. See section
6B, above.

D. Content validity. Demonstrated by
data showing that the content of a
selection procedure is representative of
important aspects of performance on the
job. See section 5B and section 14C.

E. Construct validity. Demonstrated by
data showing that the selection procedure
measures the degree to which candidates

have identifiable characteristics which
" have been determined to be important for
successful job performance. See section
5B and section 14D.

F. Criterion-related validity. Demon-
strated by empirical data showing that
the selection procedure is predictive of or
significantly correlated with important
elements of work behavior. See sections
5B and 14B.

G. Employer. Any employer subject to
the provisions of the Civil Rights Act of
1964, as amended, including State or local
governments and any Federal agency
subject to the provisions of section 717 of
the Civil Rights Act of 1964, as amended,

and any Federal contractor or subcon-
tractor or federally assisted construction
contractor or subcontactor covered by
Executive Order 11246, as amended.

H. Employment agency. Any employ-
ment agency subject to the provisions of
the Civil Rights Act of 1964, as amended.

L. Enforcement action. For the purposes
of section 4 a proceeding by a Federal
enforcement agency such as a lawsuit or
an administrative proceeding leading to
debarment from or withholding, suspen-
sion, or termination of Federal Govern-
ment contracts or the suspension or
withholding of Federal Government
funds; but not a finding of reasonable
cause or a conciliation process or the
issuance of right to sue letters under title
VII or under Executive Order 11246
where such finding, conciliation, or is-
suance of notice of right to sue is based
upon an individual complaint.

J. Enforcement agency. Any agency of
the executive branch of the Federal
Government which adopts these guide-
lines for purposes of the enforcement of
the equal employment opportunity laws
or which has responsibility for securing
compliance with them.

K. Job analysis. A detailed statement
of work behaviors and other information
relevant to the job.

L. Job description. A general statement
of job duties and responsibilities.

M. Knowledge. A body of information
applied directly to the performance of a
function.

N. Labor organization. Any labor orga-
nization subject to the provisions of the
Civil Rights Act of 1964, as amended, and
any committee subject thereto control-
ling apprenticeship or other training.

0. Observable. Able to be seen, heard,
or otherwise perceived by a person other
than the person performing the action.

P. Race, sex, or ethnic group. Any group
of persons identifiable on the grounds of
race, color, religion, sex, or national
origin.
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4. Selection procedures. Any measure,
combination of measures, or procedure
used as a hasis for any employment
decision. Selection procedures include the
full range of assessment techniques from
traditional paper and pencil tests, perfor-
mance tests, training programs, or proba-
tionary periods and physical, educational,
and  work experience requirements
through informal or casual interviews
and unscored application forms.

R. Selection rate. The proportion of
applicants or candidates who are hired,
promoted, or otherwise selected.

5. Should. The term “should” as used in
these guidelines is intended to connote
action which is necessary to achieve
compliance with the guidelines, while
recognizing that there are circumstances
where alternative courses of action are
open to users.

T. Skill. A present, obscrvable compe-
ténce to perform a learned psychomoter
act,

U. Technical feasibility. The existence
of conditions permitting the conduct of
meaningful criterion-related validity stu-
dies. These conditions include: (1) An
adequate sample of persons available for
the study to achieve findings of statistical
significance; (2) having or being able to
obtain a sufficient range of scores on the
selection procedure and joh performance
measures to produce validity results
which can be expected to be representa-
tive of the results if the ranges normally
expected were utilized; and (3) having or
being able to devise unbiased, reliable
and relevant measures of job perfor-
mance or other criteria of employee
adequacy. See section 14B(2). With re-
spect to investigation of possible unfair-
ness, the same considerations are applica-
ble to each group for which the study is
made. See section 14B(8).

V. nfairness of selection procedure. A
condition in which members of one race,
sex, or ethnie group characteristically
obtain lower scores on a selection proce-
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dure than members of another group, and
the differences are not reflected in differ-
ences in measures of job performance.
See section 14B(7).

W. User. Any employer, labor organi-
zation, employment agency, or licensing
or certification board, to the extent it
may be covered by Federal equal employ-
ment opportunity law, which uses a
selection procedure as a basis for any
employment decision. Whenever an em-
ployer, labor organization, or employ-
ment agency is required by law to restrict
recruitment for any occupation to those
applicants who have met licensing or
certification requirements, the licensing
or certifying authority to the extent it
may be covered by Federal equal employ-
ment opportunity law will be considered
the user with respect to those licensing or
certification requirements. Whenever a
State employment agency or service does
no more than administer or monitor a
procedure as permitted by Department of
Labor regulations, and does so without
making referrals or taking any other
action on the basis of the results, the
State employment agency will not be
deemed to be a user.

X. Validated in accord with these
guidelines or properly validated. A dem-
onstration that one or more validity study
or studies meeting the standards of these
guidelines has been conducted, including
investigation and, where appropriate, use
of suitable alternative selection proce-
dures as contemplated by section 3B, and
has produced evidence of validity suffi-
cient to warrant use of the procedure for
the intended purpose under the standards
of these guidelines.

Y. Work behavior. An activity per-
formed to achieve the objectives of the
Job. Work behaviors involve observable
(physical) components and unobservable
(mental) components. A work behavior
consists of the performance of one or
more tasks. Knowledges, skills, and abili-
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ties are not behaviors, although they may
be applicd in work behaviors.

Appendix

17. Policy statement on affirmative
action (see section 13B). The Equal Em-
ployment  Opportunity ~ Coordinating
Council was established by act of Con-
gress in 1972, and charged with responsi-
bility for developing and implementing
agreements and policies designed, among
other things, to eliminate conflict and
inconsistency among the agencies of the
Federal Government responsible for ad-
ministering Federal law prohibiting dis-
crimination on grounds of race, color, sex,
religion, and national origin. This state-
ment is issued as an initial response to the
requests of a number of State and local
officials for clarification of the Govern-
ment’s policies concerning the role of
affirmative action in the overall equal
employment opportunity program. While
the Coordinating Council’s adoption of
this statement expresses only the views
of the signatory agencies concerning this
important subject, the principles set forth
below should serve as policy guidance for
other Federal agencies as well.

(1) Equal employment opportunity is
the law of the land. In the public sector of
our society this means that all persons,
regardless of race, color, religion, sex, or
national origin shall have equal access to
positions in the public service limited only
by their ability to do the job. There is
ample evidence in all sectors of our
society that such equal access frequently
has been denied to members of certain
groups because of their sex, racial, or
cthnic characteristics. The remedy for
such past and present discrimination is
twofold.

On the one hand, vigorous enforcement
of the laws against discrimination is
essential. But equally, and perhaps even
more important are affirmative, volun-
tary efforts on the part of public employ-
ers to assure that positions in the public
service are genuinely and equally accessi-

ble to qualified persons, without regard
to their sex, racial, or ethnic characteris-
tics. Without such efforts equal employ-
ment opportunity is no more than a wish.
The importance of voluntary affirmative
action on the part of employers is under-
scored by title VII of the Civil Rights Act
of 1964, Executive Order 11246, and
related laws and regulations—all of
which emphasize voluntary action to
achieve equal employment opportunity.

As with most management objectives,
a systematic plan based on sound organi-
zational analysis and problem identifica-
tion is crucial to the accomplishment of
affirmative action objectives. For this
reason, the Council urges all State and
local governments to develop and imple-
ment results oriented affirmative action
plans which deal with the problems so
identified.

The following paragraphs are intended
to assist State and local governments by
illustrating the kinds of analyses and
activities which may be appropriate for a
public employer’s voluntary affirmative
action plan. This statement does not
address remedies imposed after a finding
of unlawful diserimination

(2) Voluntary affirmative action to
assure equal employment opportunity is
appropriate at any stage of the employ-
ment process. The first step in the
construction of any affirmative action
plan should be an analysis of the employ-
er's work force to determine whether
percentages of sex, race, or ethnic groups
in individual job classifications are sub-
stantially similar to the percentages of
those groups available in the relevant job
market who possess the basic job-related
qualifications.

When substantial disparities are found
through such analyses, each element of
the overall selection process should be
examined to determine which elements
operate to exclude persons on the basis of
sex, race, or ethnic group. Such elements
include, but are not limited to, recruit-
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ment, testing, ranking certification, in-
terview, recommendations for selection,
hiring, promotion, ete. The examination
of each element of the selection process
should at a minimum include a determi-
nation of its validity in predicting job
performance.

(8) When an employer has reason to
believe that its selection procedures have
the exclusionary effect described in para-
graph 2 above, it should initiate affirma-
tive steps to remedy the situation. Such
steps, which in design and exeeution may
be race, color, sex, or ethnic “eonscious,”
include, but are not limited to, the
following:

"(a) The establishment of a long-term
goal, and short-range, interim goals and
timetables for the specific job classifica-
tions, all of which should take into
account the availability of basieally quali-
lied persons in the relevant job market;

-(b) A recruitment program designed to
attract qualified members of the group in
question;

{(¢) A systematic effort to organize
work and redesign jobs in ways that
provide opportunities for persons lacking
“journeyman” level knowledge or skills
to enter and, with appropriate training,
to progress in a career field;

(d) Revamping selection instruments or
procedures which have not vet heen
validaled in order to reduce or eliminate
exclusionary effects on particular groups
in particular job classifications:; .

{e) The initiation of measures desigmed
to assure that members of the affected
group who are qualified to perform the
job are included within the pool of
persons from which the selecting official
makes the selection;

(f) A systematic effort to provide
career advancement training, both class-
room and on-the-job, to employees locked
into dead end jobs; and

(g) The establishment of a system for
regularly monitoring the effectiveness of
the particular affirmative action pro-
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gram, and procedures for making timely
adjustments in this program where effec-
tiveness is not demonstrated.

(4) The goal of any affirmative action
plan should be achievement of genuine
equal employment opportunity for all
qualified persons. Selection under such
plans should be based upon the ability of
the applicant(s) to do the work. Such
plans should not require the selection of
the unqualified, or the unneeded, nor
should they require the selection of
persons on the basis of race, color, sex,
religion, or national origin. Morever,
while the Council believes that this
statement should serve to assist State
and local employers, as well as Federal
agencies, it recognizes that affirmative
action cannot be viewed as a standardized
program which must be accomplished in
the same way at all times in all places.

Accordingly, the Council has not at-
tempted to set forth here either the
minimum or maximum voluntary steps
that employers may take to deal with
their respective situations. Rather, the
Council recognizes that under applicable
authorities, State and local employers
have flexibility to formulate affirmative
action plans that are best suited to their
particular situations, Tn this manner, the
Council helieves that affirmative action
programs will best serve the goal of equal
employment, opportunity.

Because of its equal employment op-
portunity responsibilities under the State
and Local Government. Fiscal Assistance
Act of 1972 (the revenue sharing act), the
Department of Treasury was invited to
participate in the formulation of this
policy statement; and its concurs and
Joins in the adoption of this policy
statement.

Done this 26th day of August 1976.

Section 18. Citations. The official title
of these guidelines is “Uniform Guide-
lines on Employee Selection Procedures
(1978)”. The Uniform Guidelines on Em-
ployce Selection Procedures (1978) are
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intended to establish a uniform Federal
position in the area of prohibiting dis-
crimination in employment practices on
grounds of race, color, religion, sex, or
national origin. These guidelines have
been adopted by the Equal Employment
Opportunity Commission, the Depart-
ment of Labor, the Department of Jus-
tice, and the Civil Service Commission.

The official citation is:

“Section , Uniform Guidelines on
Employee Selection Procedure (1978); 43
FR , (August 25, 1978).”

The short form citation is:
“Section , U.G.ES.P. (1978); 43
FR (August 25, 1978).”

When the guidelines are cited in con-
nection with the -activities of one of the
issuing agencies, a specific citation to the
regulations of that agency can be added
at the end of the above citation. The
specific additional citations are as fol-
lows:

Equal Employment Opportunity Commis-
sion

29 CFR Part 1607
Department of Labor
Office of Federal Contract Compliance
Programs

41 CFR Part 60-3
Department of Justice

28 CFR 50.14
Civil Service Commission

5 CFR 300.103(c)

Normally when citing these guidelines,
the section number immediately preced-
ing the title of the guidelines will be from
these guidelines series 1-18. If a section
number from the codification for an
individual agency is needed it can also be
added at the end of the agency citatioh.
For example, section 6A of these guide-
lines could be cited for EEOC as follows:
“Section 64, Uniform Guidelines on Em-
ployee Selection Procedures (1978); 43 FR
, (August 25, 1978); 29 CFR Part
1607, section 6A.”
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Questions & Answers
on the
Uniform Guidelines on Employee Selection Procedures

Title 29—Lahor

CHAPTER XIV—EQUAL
EMPLOYMENT OPPORTUNITY
COMMISSION

PART 1607—UNIFORM GUIDELINES
ON EMPLOYEE SELECTION PRO-
CEDURES (1978)

Title 5—Administrative Personnel

OFFICE OF PERSONNEL
MANAGEMENT

PART 300—EMPLOYMENT
{GENERAL)

Title 28—Judicial Administration

CHAPTER 1—-DEPARTMENT OF
JUSTICE

PART 50—STATEMENTS OF POLI-
CY

Title 31--Money and Finance:
Treasury

CHAPTER 1—MONETARY OFFICES:
DEPARTMENT OF THE TREASURY
PART 51—FISCAL ASSISTANCE TO
STATE AND LOCAL GOVERN.
MENTS

Title 41—Public Contracts and
Property Management
CHAPTER 60—OFFICE OF FEDERAL
CONTRACT COMPLIANCE PRO-
GRAMS, DEPARTMENT OF LABOR

PART 60-~UNIFORM GUIDELINES
ON EMPLOYEE SELECTION PRO-
CEDURES (1978)
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Adoption of Questions and Answers To
Clarify and Provide a Common Inter-
pretation of the Uniform Guidelines on
Employee Selection Procedures

AGENCIES: Equal Employment Oppor-
tunity Commission, Office of Personnel
Management, Department of Justice,
Department of Labor and Department of
Treasury.

ACTION: Adoption of questions and
answers designed to clarify and provide a
common interpretation of the Uniform
Guidelines on Employee Selection Proce-
dures.

SUMMARY: The Uniform Guidelines on
Employee Selection Procedures were is-
sued by the five Federal agencies having
primary responsibility for the enforce-
ment of Federal equal employment op-
portunity laws, to establish a uniform
Federal government position. See 43 FR
38290, et seq. (Aug. 25, 1978) and 43 FR
40223 (Sept. 11, 1978). They became
effective on September 25, 1978. The
issuing agencies recognize the need for a
common interpretation of the Uniform
Guidelines, as well as the desirability of
providing additional guidance to employ-
ers and other users, psychologists, and
investigators, compliance officers and
other Federal enforcement personnel.
These Questions and Answers are intend-
ed to address that need and to provide
such guidance.

EFFECTIVE DATE: March 2, 1979.

FOR FURTHER INFORMATION CON-
TACT:

A. Diane Graham, Assistant Director,
Affirmative Employment Pr(ba:lrams Of-
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fice of Personnel Management, 1900 E
Street, NW., Washington, D.C. 20415,
202-632-4420.

James Hellings, Special Assistant to the
Assistant Director, Intergovernmental
Personnel Programs, Office of Personnel
Management, 1900 E Street, NW., Wash-
ington, D.C. 20415, 202-632-6248.

Kenneth A. Millard, Chief, State and
Local Section, Personnel Research and
Development Center, Office of Personnel
Management, 1900 E St., NW., Washing-
ton, D.C. 20415, 202-632-6238.

Peter C. Robertson, Director, Office of
Policy Implementation, Equal Employ-
ment Opportunity Commission, 2401 E
Street, NW., Washington, D.C. 20506,
202-634-7060.

David L. Rose, Chief, Employment Sec-
tion, Civil Rights Division, Department of
Justice, 10th Street and Pennsylvania
Avenue, NW., Washington, D.C. 20530,
202-633-3831.

Donald J. Schwartz, Psychologist, Office
of Federal Contract Compliance Pro-
grams, Room C-3324, Department of
Labor, 200 Constitution Avenue, NW,,
Washington, D.C. 20210, 202-523-9426.
Herman Schwartz, Chief Counsel, Office
of Revenue Sharing, Department of the
Treasury, 2401 E Street, NW., Washing-
ton, D.C. 20220, 202-634-5132.

James O. Taylor, Jr., Research Psycholo-
gist, Office of Systemic Programs, Equal
Employment Opportunity Commission,
2401 E St., N.W., Washington, D.C. 20506,
202-254-3036.

Introduction

The problems addressed by the Uni-
form Guidelines on Employee Selection
Procedures (43 FR 38290 et seq., August
25, 1978) are numerous and important,
and some of them are complex. The
history of the development of those
Guidelines is set forth in the introduction
to them (43 FR 38290-95). The experience
of the agencies has been that a series of
answers to commonly asked questions is
helpful in providing guidance not only to

employers and other users, but also to
psychologists and others who are called
upon to conduct validity studies, and to
investigators, compliance officers and
other Federal personnel who have en-
forcement responsibilities.

The Federal agencies which issued the
Uniform Guidelines—the Departments of
Justice and Labor, the Equal Employ-
ment Opportunity Commission, the Civil
Service Commission (which has been
succeeded in relevant part by the Office .
of Personnel Management), and the Of-
fice of Revenue Sharing, Treasury De-
partment—recognize that the goal of a
uniform position on these issues can best
be achieved through a common interpre-
tation of the same guidelines. The follow-
ing Questions and Answers are part of
such a common interpretation. The mate-
rial included is intended to interpret and
clarify, but not to modify, the provisions
of the Uniform Guidelines. The questions
selected are commonly asked questions in
the field and those suggested by the
Uniform Guidelines themselves and by
the extensive comments received on the
various sets of proposed guidelines prior
to their adoption. Terms are used in the
questions and answers as they are de-
fined in the Uniform Guidelines.

The agencies recognize that additional
questions may be appropriate for similar
treatment at a later date, and contemp-
late working together to provide addi-
tional guidance in interpreting the Uni-
form Guidelines. Users and other inter-
ested persons are invited to submit addi-
tional questions.

Eleanor Holmes Norton,

Chair, Equal Employment
Opportunity Commgassion.

Alan K. Campbell,
Director, Office of
Personnel Management.

Drew S. Days III,

Assistant Attorney General,
Civil Rights Division,
Department of Justice.
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Welden Rougeau,
Director, Office of Federal
Contract Compliance,
Department of Labor.,
Kent A, Peterson,
Aciing Deputy Director,
Office of Revenue Sharing.
1. Purpose and Scope

I. Q. What is the purpose of the
Guidelines?

A. The guidelines are designed to aid in
the achievement of our nation’s goal of
equal employment opportunity without
discrimination on the grounds of race,
color, sex, religion or national origin. The
Federal agencies have adopted the Guide-
lines to provide a uniform set of princi-
ples governing use of employee selection
procedures which is consistent with appli-
cable legal standards and validation stan-
dards generally accepted by the psycho-
logical profession and which the Govern-
ment will apply in the discharge of its
responsibilities.

2. Q. What is the basic principle of the
Guidelines?

A. A selection process which has an
adverse impact on the employment oppor-
tunities of members of 2 race, color,
religion, sex, or national origin group
(referred to as “race, sex, and ethnic
group,” as defined in Section 16P) and
thus disproportionately screens them out
is unlawfully discriminatory unless the
process or its component procedures have
been validated in accord with the Guide-
lines, or the user otherwise justifies them
in accord with Federal law. See Sections 8
and 6.1 This principle was adopted by the
Supreme Court unanimously in Griggs v.
Duke Power Co., 401 U.S. 424, 83 FEP
Cases 175, and was ratified and endorsed
by the Congress when it passed the Equal
Employment Opportunity Act of 1972,
which amended Title VII of the Civil
Rights Act of 1964.

3. Q. Who is covered by the Guidelines?
’—‘_Se«ttion references throughout these questions and
answers are to the sections of the Uniform Guidelines on
Employee Selection Procedures (herein referred to as

“Guidelines”) that were published by the Equal Employ-
ment Opportunity Commission, the Civil Service Commis-

QUESTIONS & ANSWFERS ON THE UNIFORM GUIDELINES

A. The Guidelines apply to private and
public employers, labor organizations,
cmployment  agencies, apprenticeship
committees, licensing and certification
boards (see Question 7), and contractors
or subeontractors, who are covered by one
or more of the following provisions of
Federal equal employment opportunity
law: Title VII of the Civil Rights Act of
1964, as amended hy the Equal Employ-
ment Opportunity Act of 1972 (hereinaf-
ter Title VII); Executive Order 112486, as
amended by Executive Orders 11375 and
12086 (hereinafter Executive Order
11246); the State and Local Fiscal Assis-
tance Act of 1972, as amended; Omnibus
Crime Control and Safe Streets Act of
1968, as amended; and the Intergovern-
mental Personnel Act of 1970, as amend-
ed. Thus, under Title VII, the Guidelines
apply to the Pederal Government. with
regard to Federal employment. Through
Title VII they apply to most private
employers who have 15 or more employ-
ees for 20 weeks or more a calendar year,
and to most employment agencies, labor
organizations and apprenticeship commit-
tees. They apply to state and local
governments which employ 15 or more
employees, or which receive revenue
sharing funds, or which receive funds
from the Law Enforcement Assistance
Administration to impose and strengthen
law enforeement and criminal Jjustice, or
which receive grants or other federal
assistance under a program which re-
quires maintenance of personnel stan-
dards on a merit basis. They apply
through Executive Order 11246 to con-
tractors and subcontractors of the Feder-
al Government and to contractors and
subcontractors under federally-assisted
construction contracts.

sion, the Department of Labor, and the Department of
Justice on Aug. 25, 1978, 43 FR 38290. The Uniform
Guidelines were adopted by the Office of Revenue
Sharing of the Department of Treasury on September 11,
1978. 43 FR 40223.
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4. Q. Are college placement offices and
similar organizations considered to be
users subject to the Guidelines?

A. Placement offices may or may not
be subject to the Guidelines depending on
what services they offer. If a placement
office uses a selection procedure as a
basis for any employment decision, it is
covered under the definition of “user”.
Section 16. For example, if a placement
office selects some students for referral
to an employer but rejects others, it is
covered. However, if the placement office
refers all interested students to an em-
ployer, it is not covered, even though it
may offer office space and provision for
informing the students of job openings.
The Guidelines are intended to cover all
users of employee selection procedures,
including employment agencies, who are
subject to Federal equal employment
opportunity law.

5. Q. Do the Guidelines apply only to
written tests?

A. No. They apply to all selection
procedures used to make employment
decisions, including interviews, review of
experience or education from application
forms, work samples, physical require-
ments, and evaluations of performance.
Sections 2B and 16Q, and see Question 6.

6. Q. What practices are covered by the
Guidelines?

A. The Guidelines apply to employee
selection procedures which are used in
making employment decisions, such as
hiring, retention, promotion, transfer,
demotion, dismissal or referral. Section
2B. Employee selection procedures in-
clude job requirements (physical, educa-
tion, experience), and evaluation of appli-
cants or candidates on the basis of
application forms, interviews, perfor-
mance tests, paper and pencil tests,
performance in training programs or
probationary periods, and any other pro-
cedures used to make an employment
decision whether administered by the

employer or by an employment agency.
See Section 2B.

7. Q. Do the Guidelines apply to the
licensing and certification functions of
state and local governments?

A. The Guidelines apply to such fune-
tions to the extent that they are covered
by Federal law. Section 2B. The courts
are divided on the issue of such coverage.
The Government has taken the position
that at least some kinds of licensing and
certification which deny persons access to
employment opportunity may be enjoined
in an action brought pursuant to Section
707 of the Civil Rights Act of 1964, as
amended. o

8. Q. What is the relationship between
Federal equal employment opportunity
law, embodied in these Guidelines, and
State and Local government merit sys-
tem laws or regulations requiring rank
ordering of candidates and selection
from a limited number of the top candi-
dates?

A. The Guidelines permit ranking
where the evidence of validity is suffi-
cient to support that method of use. State
or local laws which compel rank ordering
generally do so on the assumption that
the selection proeedure is valid. Thus, if
there is adverse impact and the validity

-evidence does not adequately support

that method of use, proper interpretation
of such a state law would require valida-
tion prior to ranking. Accordingly, there
is no necessary or inherent conflict be-
tween Federal law and State or local laws
of the kind described.

Under the Supremacy Clause of the
Constitution (Art. VI, Cl. 2), however,
Federal law or valid regulation overrides
any contrary provision of state or local
law. Thus, if there is any conflict, Federal
equal opportunity law prevails. For ex-
ample, in Rosenfeld v. So. Pacific Co., 444
F. 2d 1219 (9th Cir., 1971), 3 FEP Cases
604, the court held invalid state protective
laws which prohibited the employment of
women in jobs entailing long hours or
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heavy labor because the state laws were
in conflict with Title VII. Where a State
or local official believes that there is a
possible conflict, the official may wish to
consuit with the State Attorney General,
County or City attorney, or other legal
official to determine how to comply with
the law.

II. Adverse Impact, the Bottom Line
and Affirmative Action

9. Q. Do the Guidelines require that
only validated selection procedures be
used?

A. No. Although validation of selection
procedures is desirable in personnel man-
agement, the Uniform Guidelines require
users to produce evidence of validity only
when the selection procedure adversely
affects the opportunities of a race, sex, or
ethnic group for hire, transfer, promo-
tion, retention or other employment
decision. If there is no adverse impact,
there is no validation requirement under
the Guidelines. Sections 1B and 3A. See
also, Section 6A.

10. Q. What is adverse impact?

A. Under the Guidelines adverse im-
pact is a substantially different rate of
selection in hiring, promotion or other
empioyment decision which works to the
disadvantage of members of a race, sex
or ethnic group. Sections 4D and 16B. See
Questions 11 and 12.

11. Q. What is a substantially different
rate of selection?

A. The agencies have adopted a rule of
thumb under which they will generally
consider a selection rate for any race, sex,
or ethnic group which is less than four-
fifths (4/5ths) or eighty percent (80%) of
the selection rate for the group with the
highest selection rate as a substantially
different rate of selection. See Section
4D. This “4/5ths” or “80%" rule of thumb
is not intended as a legal definition, but is
a practical means of keeping the atten-
tion of the enforcement agencies on
serious discrepancies in rates of hiring,
promotion and other selection decisions.
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For example, if the hiring rate for
whites other than Hispanics is 60%, for
American Indians 45%, for Hispanics 48%,
and for Blacks 51%, and each of these
groups constitutes more than 2% of the
labor force in the relevant labor area (see
Question 16), a comparison should be
made of the selection rate for each group
with that of the highest group (whites).
These comparisons show the following
impact ratios: American Indians 45/60 or
75%; Hispanics 48/60 or 80%; and Blacks
51/60 or 85%. Applying the 4/5ths or 80%
rule of thumb, on the basis of the above
information alone, adverse impact is
indicated for American Indians but not
for Hispanics or Blacks.

12. Q. How is adverse impact deter-
mined?

A. Adverse impact is determined by a
four step process.

(1) calculate the rate of selection for
each group (divide the number of persons
selected from a group by the number of
applicants from the group).

(2) observe which group has the highest
selection rate.

(3) calculate the impact ratios, by
comparing the selection rate for each
group with that of the highest group
(divide the selection rate for a group by
the selection rate for the highest group).

(4) observe whether the selection rate
for any group is substantially less (i.e.,
usually less than 4/5ths or 80%) than the
selection rate for the highest group. If it
is, adverse impact is indicated in most
circumstances. See Section 4D.

For example:
Selection
Applicants Hires rate Percent
hired
80 White .........coovniniinnns 43 48/80 or 60%
40 Black ... 12 12/40 or 30%

A comparison of the black selection
rate (30%) with the white selection rate
(60%) shows that the black rate is 30/60,
or one-half (or 50%) of the white rate.
Since the one-half (50%) is less than
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4/5ths (80%) adverse impact is usually
indicated.

The determination of adverse impact is
not purely arithmetic however; and other
factors may be relevant. See, Section 4D.

13. Q. Is adverse impact determined on
the basis of the overall selection process
or for the components in that process?

A. Adverse impact is determined first
for the overall selection process for each
job. If the overall selection process has an
adverse impact, the adverse impact of the
individual selection procedure should be
analyzed. For any selection procedures in
the process having an adverse impact
which the user continues to use in the
same manner, the user is expected to
have evidence of validity satisfying the
Guidelines. Sections 4C and 5D. If there is
no adverse impact for the overall selec-
tion process, in most circumstances there
is no obligation under the Guidelines to
investigate adverse impact for the com-
ponents, or to validate the selection
procedures used for that job. Section 4C.
But see Question 25.

14. Q. The Guidelines designated the
“total selection process” as the initial
basis for determining the impact of
gelection procedures. What is meant by
the “total selection process™?

A. The “total selection process” refers
to the combined effect of all selection
procedures leading to the final employ-
ment decision such as hiring or promot-
ing. For example, appraisal of candidates
for administrative assistant positions in
an organization might include initial
screening based upon an application
blank and interview, a written test, a
medical examination, a background
check, and a supervisor’s interview. These
in combination are the total selection
process. Additionally, where there is more
than one route to the particular kind of
employment decision, the total selection
process encompasses the combined results
of all routes. For example, an employer
may select some applicants for a particu-

lar kind of job through the appropriate
written and performance tests. Others
may be selected through an internal
upward mobility program, on the basis of
successful performance in a directly
related trainee type of position. In such a
case, the impact of the total selection
process would be the combined effect of
both avenues of entry.

15. Q. What is meant by the terms
“applicant” and “candidate” as they are
used in the Uniform Guidelines?

A. The precise definition of the term
“applicant” depends upon the user’s re-
cruitment and selection procedures. The
coneept of an applicant is that of a person
who has indicated an interest in being
considered for hiring, promotion, or other
employment opportunities. This interest
might be expressed by completing an
application form, or might be expressed
orally, depending upon the employer’s
practice.

The term “candidate” has been includ-
ed to cover those situations where the
initial step by the user involves consider-
ation of current employees for promotion,
or training, or other employment oppor-
tunities, without inviting applications.
The procedure by which persons are
identified as candidates is itself a selec-
tion procedure under the Guidelines.

A person who voluntarily withdraws
formally or informally at any stage of the
selection process is no longer an applicant
or candidate for purposes of computing
adverse impact. Employment standards
imposed by the user which discourage
disproportionately applicants of a race,
sex or ethnic group may, however, re-
quire justification. Records should be
kept for persons who were applicants or
candidates at any stage of the process.

16. Q. Should adverse impact determi-
nations be made for all groups regardless
of their size?

A. No. Section 15A(2) calls for annual
adverse impact determinations to be
made for each group which constitutes
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either 2% or more of the total labor force
in the relevant labor area, or 2% or more
of the applicable work force. Thus, im-
pact determinations should be made for
any employment decision for each group
which constitutes 2% or more of the labor
force in the relevant labhor area. For
hiring, such determination should also be
made for groups which constitute more
than 2% of the applicants; and for
promotions, determinations should also
be made for those groups which consti-
tute at least 2% of the user’s workforce.
There are record keeping obligations for
all groups, even those which are less than
2%. See Question 86.

17. Q. In determining adverse impact,
do you compare the selection rates for
males and females, and blacks and
whites, or do you compare selection rates
for white males, white females, black
males and black females?

A. The selection rates for males and
females are compared, and the selection
rates for the race and ethnic groups are
compared with the selection rate of the
race or ethnic group with the highest
selection rate. Neutral and objective
selection procedures free of adverse im-
pact against any race, sex or ethnic group
are uniikely to have an impact against a
subgroup. Thus there is no obligation to
make comparisons for subgroups (e.g.,
white male, white female, black male,
black female). However, there are obliga-
tions to keep records (see Question 87),
and any apparent exclusion of a subgroup
may suggest the presence of discrimina-
Lion.

18. Q. Is it usually necessary to calcu-
late the statistical significance of differ-
ences in selection rates when investigat-
ing the existence of adverse impact?

A. No. Adverse impact is normally
indicated when one selection rate is less
than 80% of the other. The federal
enforcement agencies normally will use
only the 80% (4/5ths) rule of thumb,
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except where large numbers of selections
are made. See Questions 20 and 22.

19. Q. Does the 4/5ths rule of thumb
mean that the Guidelines will tolerate up
to 20% discrimination?

A. No. The 4/5ths rule of thumb speaks
only to the question of adverse impact,
and is not intended to resolve the ulti-
mate question of unlawful diserimina-
tion. Regardless of the amount. of differ-
ence in selection rates, unlawful discrimi-
nation may be present, and may be
demonstrated through appropriate evi-
dence. The 4/5ths rule merely establishes
a numerical basis for drawing an initial
inference and for requiring additional
information.

With respect to adverse impact, the
Guidelines expressly state (section 4D)
that differences in selection rates of less
than 20% may still amount to adverse
impact where the differences are signifi-
cant in both statistical and practical
terms. See Question 20. In the absence of
differences which are large enough to
meet the 4/5ths rule of thumb or a test of
statistical significance, there is no reason
to assume that the differences are reli-
able, or that they are based upon any-
thing other than chanee.

20. Q. Why is the 4/5ths rule called a
rule of thumb?

A. Because it is not intended to be
controlling in all circumstances. If, for
the sake of illustration, we assume that
nationwide statistics show that use of an
arrest record would disqualify 10% of all
Hispanie persons but only 4% of all whites
other than Hispanic (hereafter non-His-
panic), the selection rate for that selec-
tion procedure is 90% for Hispanics and
96% for non-Hispanics. Therefore, the 4/5
rule of thumb would not indicate the
presence of adverse impact (90% is ap-
proximately 94% of 96%). But in this
example, the information is based upon
nationwide statistics, and the sample is
large enough to yield statistically signifi-
cant results, and the difference (Hispan-
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ics are 2V times as likely to be disquali-
fied as non-Hispanics) is large enough to
be practically significant. Thus, in this
example the enforcement agencies would
consider a disqualification based on an
arrest record alone as having an adverse
impact. Likewise, in Gregory v. Litton
Industries, 472 F. 2d 631 (9th Cir., 1972), 5
FEP Cases 267, the court held that the
employer violated Title VII by disqualify-
ing persons from employment solely on

_the basis of an arrest record, where that
disqualification had an adverse impact on
blacks and was not shown to be justified
by business necessity.

On the other hand, a difference of more
than 20% in rates of selection may mnot
provide a basis for finding adverse impact
if the number of persons selected is very
small. For example, if the employer
selected three males and one female from
an applicant pool of 20 males and 10
females, the 4/5ths rule would indicate
adverse impact (selection rate for women
is 10%; for men 15%; 10/15 or 66%% is
less than 80%), yet the number of selec-
tions is too small to warrant a determina-
tion of adverse impact. In these circum-
stances, the enforcement agency would
not require validity evidence in the
absence of additional information (such
as selection rates for a longer period of
time) indicating adverse impact. For
recordkeeping requirements, see Section
15A(2)(c) and Questions 84 and 85.

21. Q. Is evidence of adverse impact
sufficient to warrant a validity study or
an enforcement action where the num-
bers involved are so small that it is more
likely than not that the difference could
have occurred by chance?

For example:

Selection
Applicants Not hired Hired rate percent
hired
80 White ..... 64 16 20
20 Black ..... 17 3 16
White Selection Rate..........ccovvvnnne 20
Black Selection Rate .......ooovenvinraes 15

16 divided by 20=75% (which is less
than 80%)

A. No. If the numbers of persons and
the difference in selection rates are so
gmall that it is likely that the difference
could have occurred by chance, the Feder-
al agencies will not assume the existence
of adverse impact, in the absence of other
evidence. In this example, the difference
in selection rates is too small, given the
small number of black applicants, to
constitute adverse impact in the absence
of other information (see Section 4D). If
only one more black had been hired
instead of a white the selection rate for
blacks (20%) would be higher than that
for whites (18.7%). Generally, it is inap-
propriate to require validity evidence or
to take enforcement action where the
number of persons and the difference in
selection rates are so small that the
selection of one different person for one
job would shift the result from adverse
impact against one group to a situation in
which that group has a higher selection
rate than the other group.

On the other hand, if a lower selection
rate continued over a period of time, 0 as
to constitute a pattern, then the lower
selection rate would constitute adverse
impact, warranting the need for validity
evidenee.

22. Q. Is it ever necessary to calculate
the statistical significance of differences
in selection rates to determine whether
adverse impact exists?

A. Yes. Where large numbers of selec-
tions are made, relatively small differ-
ences in selection rates may nevertheless
constitute adverse impact if they are both
statistically and practically significant.
See Section 4D and Question 20. For that
reason, if there is a small difference in
selection rates (one rate is more than 80%
of the other), but large numbers of
selections are involved, it would be appro-
priate to calculate the statistical signifi-
cance of the difference in selection rates.
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23. Q. When the 4/5th rule of thumb
shows adverse impact, is there adverse
impact under the Guidelines?

A. There usually is adverse impact,
except where the number of persons
selected and the difference in selection
rates are very small. See Section 4D and
Questions 20 and 21.

24. Q. Why do the Guidelines rely
primarily upon the 4/5ths rule of thumb,
rather than tests of statistical signifi-
cance?

A. Where the sample of persons select-
ed is not large, even a large real differ-
ence between groups is likely not to be
confirmed by a test of statistical signifi-
cance (at the usual .05 level of sipnifi-
cance). For this reason, the Guidelines do
not rely primarily upon a test of statisti-
cal significance, but use the 4/5ths rule of
thumb as a practical and easy-to-adminis-
ter measure of whether differences in
selection rates are substantial. Many
decisions in day-to-day life are made
without reliance upon a test of statistical
significance.

25. Q. Are there any circumstances in
which the employer should evaluate
components of a selection process, even
though the overall selection process
results in no adverse impact?

A. Yegs, there are such circumstances:
(1) Where the selection procedure is a
significant factor in the continuation of
patterns of assignments of incumbent
employees caused by prior discriminatory
employment practices. Assume, for ex-
ample, an employer who traditionally
hired blacks as employees for the “labor-
er” department in a manufacturing plant,
and traditionally hired only whites as
skilled craftsmen. Assume further that
the employer in 1962 began to use a
written examination not supported by a
validity study to screen incumbent em-
ployees who sought to enter the appren-
ticeship program for skilled craft jobs.
The employer stopped making racial
assignments in 1972. Assume further that
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for the last four years, there have been
special recruitment efforts aimed at
recent black high school graduates and
that the selection process, which includes
the written examination, has resulted in
the selection of black applicants for
apprenticeship in approximately the same
rates as white applicants.

In those circumstances, if the written
examination had an adverse impact, its
use would tend to keep incumbent black
employees in the laborer department, and
deny them entry to apprenticeship pro-
grams. For that reason, the enforcement
agencies would expect the user to evalu-
ate the impact of the written examina-
tion, and to have validity evidence for the
use of the written examination if it has
an adverse impact.

(2) Where the weight of court decisions
or administrative interpretations holds
that a specific selection procedure is not
job related in similar circumstances.

For example, courts have held that
because an arrest is not a determination
of guilt, an applicant’s arrest record by
itself does not indieate inability to per-
form a job consistent with the trustwor-
thy and efficient operation of a business.
Yet a no arrest record requirement has a
nationwide adverse impact on some mi-
nority groups. Thus, an employer who
refuses to hire applicants solely on the
basis of an arrest record is on notice that
this policy may be found to be diserimina-
tory. Gregory v. Litton Industries. 472
F.2d 631 (9th Cir., 1972), 5 FEP Cases 267
(excluding persons from employment
solely on the basis of arrests, which has
an adverse impact, held to violate Title
VII). Similarly, a minimum height re-
quirement. disproportionately disqualifies
women and some national origin groups,
and has been held not to be related in a
number of cages. For example, in Dothard
v. Rawlinson, 433 U.S. 321 (1977), 15 FEP
Cases 10, the Court held that height and
weight requirements not shown to be job
related were violative of Title VII. Thus
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an employer using a minimum height
requirement should have evidence of its
validity.

(8) In addition, there may be other
circumstances in which an enforcement
agency may decide to request an employ-
er to evaluate components of a selection
process, but such circumstances would
clearly be unusual. Any such decision will
be made only at a high level in the
agency. Investigators and compliance
officers are not authorized to make this
decision.

26. Q. Does the bottom line concept of
Section 4C apply to the administrative
processing of charges of discrimination
filed with an issuing agency, alleging
that a specific selection procedure is
discriminatory?

A. No. The bottom line concept applies
only to enforcement actions as defined in
Section 16 of the Guidelines. Enforce-
ment actions include only court enforce-
ment actions and other similar proceed-
ings as defined in Section 161. The EEOC
administrative processing of charges of
discrimination (investigation, finding of
reasonable cause/no cause, and concilia-
tion) required by Section 706(b) of Title
VII are specifically exempted from the
bottom line concept by the definition of
an enforcement action. The bottom line
concept is a result of a decision by the
various enforcement agencies that, as a
matter of prosecutorial discretion, they
will devote their limited enforcement
resources to the most serious offenders of
equal employment opportunity laws.
Since the concept is not a rule of law, it
does not affect the discharge by the
EEOC of its statutory responsibilities to
investigate charges of discrimination,
render an administrative finding on its
investigation, and engage in voluntary
conciliation efforts. Similarly, with re-
spect to the other issuing agencies, the
bottom line concept applies not to the
processing of individual charges, but to
the initiation of enforcement action.

27. Q. An employer uses one test or
other selection procedure to select per-
sons for a number of different jobs.
Applicants are given the test, and the
successful applicants are then referred to
different departments and positions on
the basis of openings available and their
interests. The Guidelines appear to re-
quire assessment of adverse impact on a
job-by-job basis (Section 15A(2)(a)). Is
there some way to show that the testasa
whole does not have adverse impact even
though the proportions of members of
each race, sex or ethnic group assigned to
different jobs may vary?

A. Yes, in some circumstances. The
Guidelines require evidence of validity
only for those selection procedures which
have an adverse impact, and which are
part of a selection process which has an
adverse impact. If the test is adminis-
tered and used in the same fashion for a
variety of jobs, the impact of that test
can be assessed in the aggregate. The
records showing the results of the test,
and the total number of persons selected,
generally would be sufficient to show the
impact of the test. If the test has no
adverse impact, it need not be validated.

But the absence of adverse impact of
the test in the aggregate does not end the
inquiry. For there may be discrimination
or adverse impact in the assignment of *
individuals to, or in the selection of
persons for, particular jobs. The Guide-
lines call for records to be kept and
determinations of adverse impact to be
made of the overall selection process on a
job by job basis. Thus, if there is adverse
impact in the assignment or selection
procedures for a job even though there is
no adverse impact from the test, the user
should eliminate the adverse impact from
the assignment procedure or justify the
assignment procedure.

28. Q. The Uniform Guidelines apply to
the requirements of Federal law prohibit-
ing employment practices which discrim-
jnate on the grounds of race, ecolor,
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religion, sex or national origin. However,
records are required to be kept only by
sex and by specified race and ethnic
groups. How can adverse impact be
determined for religious groups and for
national origin groups other than those
specified in Section 4B of the Guidelines?

A. The groups for which records are
required to be maintained are the groups
for which there is extensive evidence of
continuing discriminatory practices. This
limitation is designed in part to minimize
the burden on employers for recordkeep-
ing which may not be needed.

For groups for which records are not
required, the person(s) complaining may
obtain information from the employer or
others (voluntarily or through legal pro-
cess) to show that adverse impact has
taken place. When that has been done,
the various provisions of the Uniform
Guidelines are fully applicable.

Whether or not there is adverse impact,
Federal equal employment opportunity
law prohibits any deliberate discrimina-
tion or disparate treatment on grounds of
religion or national origin, as well as on
grounds of sex, color, or race.

Whenever “ethnic” is used in the
Guidelines or in these Questions and
Answers, it is intended to include nation-
al origin and religion, as set forth in the
statutes, executive orders, and regula-
tions prohibiting diserimination. See Sec-
tion 16P.

29. Q. What is the relationship between
affirmative action and the requirements
of the Uniform Guidelines?

A. The two subjects are different,
although related. Compliance with the
Guidelines does not relieve users of their
affirmative action obligations, including
those of Federal contractors and subcon-
tractors under Executive Order 11246.
Section 13.

The Guidelines encourage the develop-
ment and effective implementation of
affirmative action plans or programs in
two ways. First, in determinin
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to institute aection against a user on the
basis of a selection procedure which has
adverse impact and which has not been
validated, the enforcement agency will
take into account the general equal
employment opportunity posture of the
user with respect to the job classifications
for which the procedure is used and the
progress which has been made in carrying
out any affirmative action program.
Section 4E. If the user has demonstrated
over a substantial period of time that it is
in fact appropriately utilizing in the job
or group of jobs in question the available
race, sex or ethnic groups in the relevant
labor force, the enforcement agency will
generally exercise its diseretion by not
initiating enforcement proceedings based
on adverse impact in relation to the
applicant flow. Second, nothing in the
Guidelines is intended to preclude the use
of selection procedures, consistent with
Federal law, which assist in the achieve-
ment of affirmative action objectives.
Section 13A. See also, Questions 30 and
31

30. Q. When may a user be race, sex or
ethnic-conscious?

A. The Guidelines recognize that affir-
mative action programs may be race, sex
or ethnic conscious in appropriate circum-
stances, (See Sections 4E and 13; See also
Section 17, Appendix). In addition to
obligatory affirmative action programs
(See Question 29), the Guidelines encour-
age the adoption of voluntary affirmative
action programs. Users choosing to en-
gage in voluntary affirmative action are
referred to EEOC’s Guidelines on Affir-
mative Action (44 F.R. 4422, January 19,
1979). A user may justifiably be race, sex
or ethnic-conscious in circumstances
where it has reason to believe that
qualified persons of specified race, sex or
ethnicity have been or may be subject to
the exclusionary effeets of its selection
procedures or other employment prac-
tices in its work force or particular jobs

001 o7 PERBPEE Y1880 100 1H6602-8



R

Approved For Release 2001/11/07 : CIA-RDP00-01458R000100110002-8
QUESTIONS & ANSWERS ON THE UNIFORM GUIDELINES 59

range goals, the employer may use the
race, sex, or ethnic classification as the
basis for such goals (Section 17 (3)(a))-

In establishing a recruiting program,
the employer may direct its recruiting
activities to locations or institutions
which have a high proportion of the race,
sex, or ethnic group which has been
excluded or underutilized (Section
17(3)(b)). In establishing the pool of
qualified persons from which final selec-
tions are to be made, the employer may
take reagonable steps to assure that
members of the excluded or underutilized
race, sex, or ethnic group are included in
the pool (Section 17(3)(e)).

Similarly, the employer may be race,
gex or ethnic-conscious in determining
what changes should be implemented if
the objectives of the programs are not
being met (Section 17(3)(g))-

Even apart from affirmative action
programs a user may be race, seX or
ethnic-conscious in taking appropriate
and lawful measures to eliminate adverse
impact from selection procedures (Section
6A).

31. Q. Section 6A authorizes the use of
alternative selection procedures to elimi-
nate adverse impact, but does not appear
to address the issue of validity. Thus, the
use of alternative selection procedures
without adverse impact seems to be
presented as an option in lieu of valida-
tion. Is that its intent?

A. Yes. Under Federal equal employ-
ment opportunity law the use of any
selection procedure which has an adverse
impact on any race, sex or ethnie group is
discriminatory unless the procedure has
been properly validated, or the use of the
procedure is otherwise justified under
Federal law. Griggs Duke Power Co., 401
U.8. 424 (1971), 3 FEP Cases 175; Section
3A. If a selection procedure has an
adverse impact, therefore, Federal equal
employment opportunity law authorizes
the user to choose lawful alternative
procedures which eliminate the adverse

impact rather than demonstrating the
validity of the original selection proce-
dure.

Many users, while wishing to validate
all of their selection procedures, are not
able to conduct the validity studies imme-
diately. Such users have the option of
choosing alternative techniques which
eliminate adverse impact, with a view to
providing a basis for determining subse-
quently which selection procedures are
valid and have as little adverse impact as
possible. ,

Apart from Federal equal employment
opportunity law, employers have econom-
ic incentives to use properly validated
selection procedures. Nothing in Section
6A should be interpreted as discouraging
the use of properly validated selection
procedures; but Federal equal employ-
ment opportunity law does not require
validity studies to be conducted unless
there is adverse impact. See Section 2C.

IIL General Questions Concerning Valid-
ity and the Use of Selection Procedures

32. Q. What is “validation” according
to the Uniform Guidelines?

A. Validation is the demonstration of
the job relatedness of a selection proce-
dure. The Uniform Guidelines recognize
the same three validity strategies recog-
nized by the American Psychological
Association:

(1) Criterion-related validity—a statis-
tical demonstration of a relationship
between scores on a selection procedure
and job performance of & sample of
workers,

(2) Content validity—a demonstration
that the content of a selection procedure
is representative of important aspects of
performance on the job.

(8) Construct validity—a demonstra-
tion that (a) a selection procedure mea-
sures a construct (something believed to
be an underlying human trait or charac-
teristic, such as honesty) and (b) the
construct is important for successful job
performance.
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33. Q. What is the typical process by
which validity studies are reviewed by an
enforcement agency?

A, The validity study is normally
requested by an enforcement officer
during the course of a review. The officer
will first determine whether the user’s
data show that the overall selection
process has an adverse impact, and if so,
which component selection procedures
have an adverse impact. See Section
15A(3). The officer will then ask for the
evidence of validity for each procedure
which has an adverse impact. See Sec-
tions 16B, C, and D. This validity evi-
dence will be referred to appropriate
personnel for review. Agency findings
will then be communicated to the user.

34. Q Can a user send its validity
evidence to an enforcement agency be-
fore a review, so as to assure its validity?

A. No. Enforcement agencies will not
review validity reports except .in the
context of investigations or reviews,
Even in those circumstances, validity
evidence will not he reviewed without
evidence of how the selection procedure is
used and what impact its use has on
various race, sex, and ethnic groups.

35. Q. May reports of validity prepared
by publishers of commercial tests and
printed in test manuals or other litera-
ture he helpful in meeting the Guide-
lines?

A. They may be. However, it is the
user’s responsibility to determine that the
validity evidence is adequate to meet the
Guidelines. See Section 7, and Questions
43 and 66. Users should not use selection
procedures which are likely to have an
adverse impact without reviewing the
evidence of validity to make sure that the
standards of the Guidelines are met.

The following questions and answers
(36-81) assume that a selection procedure
has an adverse impact and is part of a
selection process that has an adverse
impact.
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36. Q. How can users justify continued
use of a procedure on a basis other than
validity?

A. Normally, the method of justifying
selection procedures with an adverse
impact and the method to which the
Guidelines are primarily addressed, is
validation. The method of justification of
a procedure by means other than validity
is one to which the Guidelines are not
addressed. See Section 6B. In Griggs v.
Duke Power Co., 401 U.S. 424, 3 FEP
Cases 175, the Supreme Court indicated
that the burden on the user was a heavy
one, but that the selection procedure
could be used if there was a “business
necessity” for its continued use; there-
fore, the Federal agencies will consider
evidence that a selection procedure is
necessary for the safe and efficient
operation of a business to justify contin-
ued use of a selection procedure.

37. Q. Is the demonstration of a
rational relationship (as that term is
used in constitutional law) between a
selection procedure and the job sufficient
to meet the validation requirements of
the Guidelines?

A. No. The Supreme Court in Washing-
ton v. Davis, 426 U.S. 229 (1976), 12 FEP
Cases 1415 stated that different stan-
dards would be applied to employment
discrimination allegations arising under
the Constitution than would be applied to
employment discrimination allegations
arising under Title VII. The Davis case
arose under the Constitution, and no Title
VII violation was alleged. The Court
applied a traditional constitutional law
standard of “rational relationship” and
said that it would defer to the “seemingly
reasonable acts of administrators and
executives.” However, it went on to point
out that under Title VII, the appropriate
standard would still be an affirmative
demonstration of the relationship be-
tween the selection procedure and mea-
sures of job performance by means of
accepted procedures of validation and it

—
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would be an “insufficient response to
demonstrate some rational basis” for a
selection procedure having an adverse
impact. Thus, the mere demonstration of
a rational relationship between a selec-
tion procedure and the job does not meet
the requirement of Title VII of the Civil
Rights Act of 1964, or of Executive Order
11246, or the State and Local Fiseal
Assistance Act of 1972, as amended (the
revenue sharing act) or the Omnibus
Crime Control and Safe Streets Act of
1968, as amended, and will not meet the
requirements of these Guidelines for a
validity study. The three validity strate-
gies called for by these Guidelines all
require evidence that the selection proce-
dure is related to successful performance
on the job. That evidence may be ob-
tained through local validation or
through validity studies done elsewhere.

38. Q. Can a user rely upon written or
oral assertions of validity instead of
evidence of validity?

A. No. If a user's selection procedures
have an adverse impact, the user is
expected to produce evidence of the
validity of the procedures as they are
used. Thus, the unsupported assertion by
anyone, including representatives of the
Federal government or State Employ-
ment Services, that a test battery or
other selection procedure has been vali-
dated is not sufficient to satisfy the
Guidelines.

39. Q. Are there any formal require-
ments imposed by these Guidelines as to
who is allowed to perform a validity
study?

A. No. A validity study is judged on its
own merits, and may be performed by
any person competent to apply the princi-
ples of validity research, including a
member of the user’s staff or a consul-
tant. However, it is the user’s responsibil-
ity to see that the study meets validity
provisions of the Guidelines, which are
based upon professionally accepted stan-
dards. See Question 42.

40. Q. What is the relationship between
the validation provisions of the Guide-
lines and other statements of psychologi- |
cal principles, such as the Standards for
Educational and Psychological Tests,
published by the American Psychological
Association (Wash., D.C., 1974) (herein-
after “American Psychological Associa-
tion Standards”)?

A. The validation provisions of the
Guidelines are designed to be consistent
with the generally accepted standards of
the psychological profession. These
Guidelines also interpret Federal equal
employment opportunity law, and em-
body some policy determinations of an
administrative nature. To the extent that.
there may be differences between partic-
ular provisions of the Guidelines and
expressions of validation principles found
elsewhere, the Guidelines will be given
precedence by the enforcement agencies,

41. Q. When should a validity study be
carried out?

A. When a selection procedure has
adverse impact on any race, sex or ethnic
group, the Guidelines generally call for a
validity study or the elimination of
adverse impact. See Sections 3A and 6,
and Questions 9, 31, and 36. If a selection
procedure has adverse impact, its use in
making employment decisions without
adequate evidence of validity would be
inconsistent with the Guidelines. Users
who choose to continue the use of a
selection procedure with an adverse im-
pact until the procedure is challenged
increase the risk that they will be found
to be engaged in discriminatory practices
and will be liable for back pay awards,
plaintiffs’ attorneys’ fees, loss of Federal
contracts, subcontracts or grants, and the
like. Validation studies begun on the eve
of litigation have seldom been found to be
adequate. Users who choose to validate
selection procedures should consider the
potential benefit from having a valida-
tion study completed or well underway
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before the procedures are administered
for use in employment decisions.

42. Q. Where can a user obtain profes-
sional advice concerning validation of
selection procedures?

A. Many industrial and personnel psy-

chologists validate selection procedures,
review published evidence of validity and
make recommendations with respect to
the use of selection procedures. Many of
these individuals are members or fellows
of Division 14 (Industrial and Organiza-
tional Psychology) or Division 5 (Evalu-
alion and Measurement) of the American
Psychological Association. They can be
identified in the membership directory of
that organization. A high level of qualifi-
cation is represented by a diploma in
Industrial Psychology awarded by the
American Board of Professional Psychol-
ogy.
Individuals with the necessary compe-
tence may come from a variety of back-
grounds. The primary qualification is
pertinent training and experience in the
conduct of validation research.

{ndustrial psychologists and other per-
sons competent in the field may be found
as faculty members in colleges and uni-
versities (normally in the departments of
psychology or business administration) or
working as individual consultants or as
members of a consulting organization.

Not all psychologists have the neces-
sary expertise. States have boards which
license and certify psychologists, but not
generally in a specialty such as industrial
psychology. However, State psychological
associations may be a source of informa-
tion as to individuals qualified to conduct
validation studies. Addresses of State
psychological associations or other
sources of information may be obtained
from the Ameriean Psychological Associ-
ation, 1200 Seventeenth Street, NW.,
Washington, D.C. 20036.

43. Q. Can a selection procedure be a
valid predictor of performance on a job
in a certain location and be invalid for

Approved For Release 2001/11/07 :

QUESTIONS & ANSWERS ON THE LINIFORM GUIDELINES

predicting success on a different job or
the same job in a different location?

A. Yes. Because of differences in work
behaviors, criterion measures, study sam-
ples or other factors, a selection proce-
dure found to have validity in one
situation does not necessarily have validi-
ty in different circumstances. Conversely,
a selection procedure not found to have
validity in one situation may have validi-
ty in different circumstances. For these
reasons, the Guidelines requires that
certain standards be satisfied before a
user may rely upon findings of validity in
another situation. Section 7 and Section
14D. See also, Question 66. Cooperative
and multi-unit studies are however en-
couraged, and, when those standards of
the Guidelines are satisfied, validity
zvidence specific to each location is not
required. See Section 7C and Section 8.

44. Q Is the user of a selection
procedure required to develop the proce-
dure?

A. No. A selection procedure developed
cisewhere may be used. However, the
user has the obligation to show that its
use for the particular job is consistent
with the Guidelines. See Section 7.

45. Q. Do the Guidelines permit users
to engage in cooperative efforts to meet
the Guidelines?

A. Yes. The Guidelines not only permit
but encourage such efforts. Where users
have participated in a cooperative study
which meets the validation standards of
these Guidelines and proper account has
been taken of variables which might
affect the applicability of the study to
specific users, validity evidence specific to
each user will not be required. Section 8.

46. Q. Must the same method for
validation be used for all parts of a
selection process?

A. No. For example, where a selection
process includes both a physical perfor-
mance test and an interview, the physical
test might be supported on the basis of
CIA-RDP00-01458R000100110002-8
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content validity, and the interview on the
basis of a criterion-related study.

47. Q. Is a showing of validity suffi-
cient to assure the lawfulness of the use
of a selection procedure?

A. No. The use of the selection proce-
dure must be consistent with the validity
evidence. For example, if a research
study shows only that, at a given passing
score the test satisfactorily screens out
probable failures, the study would not
justify the use of substantially different
passing scores, or of ranked lists of those
who passed. See Section 5G. Similarly, if
the research shows that a battery is valid
when a particular set of weights is used,
the weights actually used must conform
to those that were established by the
research.

48. Q. Do the Guidelines call for a user
to consider and investigate alternative
selection procedures when conducting a
validity study?

A. Yes. The Guidelines call for a user,
when conducting a validity study, to
make a reasonable effort to become
aware of suitable alternative selection
procedures and methods of use which
have as little adverse impact as possible,
and to investigate those which are suit-
able. Section 3B.

An alternative procedure may not
previously have been used by the user for
the job in question and may not have
been extensively used elsewhere. Accord-
ingly, the preliminary determination of
the suitability of the alternative selection
procedure for the user and job in question
may have to be made on the basis of
incomplete information. If on the basis of
the evidence available, the user deter-
mines that the alternative selection pro-
cedure is likely to meet its legitimate
needs, and is likely to have less adverse
impact than the existing selection proce-
dure, the alternative should be investi-
gated further as a part of the validity
study. The extent of the investigation
should be reasonable. Thus, the investiga-

tion should continue until the user has
reasonably concluded that the alternative
is not useful or not suitable, or until a
study of its validity has been completed.
Once the full validity study has been
completed, including the evidence con-
cerning the alternative procedure, the
user should evaluate the results of the
study to determine which procedure
should be used. See Section 8B and
Question 50.

49. Q. Do the Guidelines call for a user
continually to investigate “suitable alter-
native selection procedures and suitable
alternative methods of using the selec-
tion procedure which have as little ad-
verse impact as possible”?

A. No. There is no requirement for
continual investigation. A reasonable
investigation of alternatives is called for
by the Guidelines as a part of any validity
study. Once the study is complete and
validity has been found, however, there is
generally no obligation to conduct fur-
ther investigations, until such time as a
new study is called for. See, Sections 3B
and 5K. If a government agency, com-
plainant, civil rights organization or
other person having a legitimate interest
shows such a user an alternative proce-
dure with less adverse impact and with
substantial evidence of validity for the
same job in similar circumstances, the
user is obligated to investigate only the
particular procedure which has been
presented. Section 8B.

50. Q. In what circumstances do the
Guidelines call for the use of an alterna-
tive selection procedure or an alternative
method of using the procedure?

A. The alternative selection procedure
(or method of use) should be used when it
has less adverse impact and when the
evidence shows that its validity is sub-
stantially the same or greater for the
same job in similar circumstances. Thus,
if under the original selection procedure
the selection rate for black applicants
was only one half (50 percent) that of the
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sclection rate for white applicants,
whereas under the alternative selection
procedure the selection rate for blacks is
two-thirds (67 percent) that of white
applicants, the new alternative selection
procedure should be used when the
evidence shows substantially the same or
greater validity for the alternative than
for the original procedure. The same
principles apply to a new user who is
deciding what selection procedure to
institute.

51. Q. What are the factors to be
considered in determining whether the
validity for one procedure is substantial-
ly the same as or greater than that of
another procedure?

A. In the case of a criterion-related
validity study, the factors include the
importance of the criteria for which
significant relationships are found, the
magnitude of the relationship between
selection procedure scores and criterion
measures, and the size and composition of
the samples used. For content validity,
the strength of validity evidence would
depend upon the proportion of critical
and/or important job behaviors mea-
sured, and the extent to which the
selection procedure resembles actual
work samples or work behaviors. Where
selection procedures have been validated
by different strategies, or by construct
vahdity, the determination should be
made on a case by case basis.

52. Q. The Guidelines required consid-
eration of alternative procedures and
alternative methods of use, in light of the
evidence of validity and utility and the
degree of adverse impact of the proce-
dure. How can a user know that any
selection procedure with an adverse
impact is lawful? '

A. The Uniform Guidelines (Section
5G) expressly permit the use of a proce-
dure in a manner supported by the
evidence of validity and utility, even if
another method of use has a lesser
adverse impact. With respect. to consider-
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ation of alternative selection procedures,
if the user made a reasonable effort to
hecome aware of alternative procedures,
has considered them and investigated
those which appear suitable as a part of
the validity study, and has shown validity
for a procedure, the user has complied
with the Uniform Guidelines. The burden
is then on the person challenging the
procedure to show that there is another
procedure with better or substantially
equal validity which will accomplish the
same legitimate business purposes with
less adverse impact. Section 3B. See also,
Albemarle Paper Co. v. Moody, 422 U.S.
405, 10 FEP Cases 1181.

53. Q. Are the Guidelines consistent
with the decision of the Supreme Court
in Furnco Construction Corp. v. Waters,
—— I1.8. ——, 98 S. Ct. 2943 (1978), 17
FEP Cases 1062 where the Court stated:
“Title VII *** does not impose a duty to
adopt a hiring procedure that maximizes
hiring of minority employees.”

A. Yes. The quoted statement in Furn-
co v. Waters was made on a record where
there was no adverse impact in the hiring
process, no different treatment, no inten-
tional discrimination, and no contractual
obligations under E.Q. 11246. Section 8B
of the Guidelines is predicated upon a
finding of adverse impact. Section 8B
indicates that, when two or more selec-
tion procedures are available which serve
a legitimate business purpose with sub-
stantially equal validity, the user should
use the one which has been demonstrated
to have the lesser adverse impact. Part V
of the Overview of the Uniform Guide-
lines, in elaborating on this principle,
states: “Federal equal employment op-
portunity law has added a requirement to
the process of validation. In conducting a
validation study, the employer should
consider available alternatives which will
achieve its legitimate purpose with lesser
adverse impact.”

Section 3B of the Guidelines is hased on

the principle enunciated in the Sui)reme
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Court decision in Albermarle Poper Co. v.
Moody, 422 U.S. 405 (1975), 10 FEP Cases
1181 that, even where job relatedness has
been proven, the availability of other
tests or selection devices which would
also serve the employer’s legitimate in-
terest in “efficient and trustworthy
workmanship” without a similarly unde-
sirable racial effect would be evidence
that the employer was using its tests
merely as a pretext for discrimination.

Where adverse impact still exists, even
though the selection procedure has been
validated, there continues to be an obliga-
tion to consider alternative procedures
which reduce or remove that adverse
impact if an opportunity presents itself to
do so without sacrificing validity. Where
there is no adverse impact, the Furnco
principle rather than the Albermarle
principle is applicable.

IV. Technical Standards

54. Q. How does a user choose which
validation strategy to use?

A. A user should select a validation
strategy or strategies which are (1)
appropriate for the type of selection
procedure, the job, and the employment
situation, and (2) technically and adminis-
tratively feasible. Whatever method of
validation is used, the basic logic is one of
prediction; that is, the presumption that
level of performance on the selection
procedure will, on the average, be indica-
tive of level of performance on the job
after selection. Thus, a criterion-related
study, particularly a predictive one, is
often regarded as the closest to such an
ideal. See American Psychological Associ-
ation Standards, pp. 26-27.

Key conditions for a criterion-related
study are a substantial number of indi-
viduals for inclusion in the study, and a
considerable range of performance on the
selection and eriterion measures. In addi-
tion, reliable and valid measures of job
performance should be available, or capa-
ble of being developed. Section 14B(1).
Where such circumstances exist, a user

should consider use of the criterion-relat-
ed strategy.

Content validity is appropriate where it
is technically and administratively feasi-
ble to develop work samples or measures
of operationally defined skills, knowl-
edges, or abilities which are a necessary
prerequisite to observable work behav-
iors, Content validity is not appropriate
for demonstrating the validity of tests of
mental processes or aptitudes or charac-
teristics; and is not appropriate for
knowledges, skills or abilities which an
employee will be expected to learn on the
job. Section 14C(1).

The application of a construct validity
strategy to support employee selection
procedures is newer and less developed
than criterion-related or content validity
strategies. Continuing research may re-
sult in construct validity becoming more
widely used. Because construct validity
represents a generalization of findings,
one situation in which construct validity
might hold particular promise is that
where it is desirable to use the same
selection procedures for a variety of jobs.
An overriding consideration in whether
or not to consider construct validation is
the availability of an individual with a
high level of expertise in this field.

In some situations only one kind of
validation study is likely to be appropri-
ate. More than one strategy may be
possible in other circumstances, in which
case administrative considerations such
as time and expense may be decisive. A
combination of approaches may be feasi-
ble and desirable.

55. Q. Why do the Guidelines recognize
only content, construct and criterion-
related validity?

A. These three validation strategies are
recognized in the Guidelines since they
represent the current professional con-
sensus. If the professional community
recognizes new strategies or substantial
modifications of existing strategies, they
will be considered only if the user can
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demonstrate it and, if necessary, changes
will be made in the Guidelines. Section
bA.

56. Q. Why don’t the Uniform Guide-
lines state a preference for criterion-
related validity over content or eonstruct
validity?

A. Generally accepted principles of the
psychological profession support the use
of criterion-related, content or contruct
validity strategies as appropriate. Ameri-
can Psychological Association Standards,
E, pp. 25-26. This use was recognized by
the Supreme Court in Washington v.
Dawis, 426 U.S. 229, 247, fn. 13. Because
the Guidelines describe the conditions
under which each validity strategy is
inappropriate, there is no reason to state
a general preference for any one validity
strategy.

57. Q. Are the Guidelines intented to
restrict the development of new testing
strategies, psychological theories, meth-
ods of job analysis or statistical tech-
niques?

A. No. The Guidelines are concerned
wiih the validity and fairness of selection
procedures used in making employment
decisions, and are not intended to limit
research and new developments. See

Question 55.

58. Q. Is a full job analysis necessary
for all validity studies?

A. It is required for all content an
constrmt' Tor all criteri-
on-related studics. See Sections 114 and.

. Measures of the results or out-
comes of work behaviors such as produc-
tion rate or error rate may be used
without a full job analysis where a review
of information about the job shows that
these criteria are important to the em-
ployment situation of the user. Similarly,
measures such as absenteeism, tardiness
or turnover may be used without a full
job analysis if these behaviors are shown
be a review of information about the job
to be important in the specific situation.

A rating of overall job performance may
Approved For Release 20017107
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appropriateness for the specilic job and

employment situation through a study of
the job. The Supreme Court held in
Albemarle Paper Co. v. Moody 422 U.S.
405 (1975), 10 FEP Cases 1181 that
measures of overall job performance
should be carefully developed and their
use should be standardized and con-
trolled.

59. Q Section 5J on interim use
requires the user to have available sub-
stantial evidence of validity. What does
this mean?

A. For purposes of complianee with 5J,
“substantial evidence” means evidence
which may not meet all the validation
requirements of the Guidelines but which
raises a strong inference that validity
pursuant to these standards will soon be
shown. Section 5J is based on the proposi-
tion that it would not be an appropriate
allocation of Federal resources to bring
enforcement proceedings against a user
who would soon be able to satisfy fully
the standards of the Guidelines. For
example, a criterion-related study may
have produced evidence which meets
almost all of the requirements of the
Guidelines with the exception that the
gathering of the data of test fairness is
still in progress and the fairness study
has not yet produced results. If the
correlation coefficient for the group as a
whole permits the strong inference that
the selection procedure is valid, then the
selection procedure may be used on an
interim basis pending the completion of
the fairness study.

60. Q. What are the potential conse-
guences to a user when a selection
procedure is used on an interm basis?

A. The fact that the Guidelines permit
interim use of a selection procedure
under some conditions does not immunize
the user from liability for back pay,
attorney’s fees and the like, should use of
the selection procedure later be found to
be in violation of the Guidelines. Section
CIA-RDP00-01458R000100110002-8
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5J. For this reason, users should take
steps to come into full compliance with
the Guidelines as soon as possible. It is
also appropriate for users to consider
ways of minimizing adverse impact dur-
ing the period of interim use.

61. Q. Must provisions for retesting be
allowed for job-knowledge tests, where
knowledge of the test content would
assist in scoring well on it the second
time?

A. The primary intent of the provision
for retesting is that an applicant who was
not selected should be given another
chance. Particularly in the case of job-
knowledge tests, security precautions
may preclude retesting with the same
test after a short time. However, the
opprotunity for retesting should be pro-
vided for the same job at a later time,
when the applicant may have acquired
more of the relevant job knowledges.

62. Q. Under what circumstances may a
selection procedure be used for ranking?

A. Criterion-related and construct va-
lidity strategies are essentially empirical,
statistical processes showing a relation-
ship between performance on the selec-
tion procedure and performance on the
job. To justify ranking under such validi-
ty strategies, therefore, the user need
show mathematical support for the prop-
osition that persons who receive higher
scores on the procedure are likely to
perform better on the job.

Content validity, on the other hand, is
primarily a judgmental process concerned
with the adequacy of the selection proce-
dure as a sample of the work behaviors.
Use of a selection procedure on a ranking
basis may be supported by content validi-
ty if there is evidence from job analysis
or other empirical data that what is
measured by the selection procedure is
associated with differences in levels of
job performance. Section 14C(9); see also
Section 5G.

Any conclusion that a content vali-
dated procedure is appropriate for rank-

ing must rest on an inference that higher
scores on the procedure are related to
better job performance. The more closely
and completely the selection procedure
approximates the important work behav-
jors, the easier it is to make such an
inference. Evidence that better perfor-
mance on the procedure is related to
greater productivity or to performance of
behaviors of greater difficulty may also
support such an inference.

Where the content and context of the
selection procedure are unlike those of
the job, as, for example, in many paper-
and-pencil job knowledge tests, it is
difficult to infer an association between
levels of performance on the procedure
and on the job. To support a test of job
knowledge on a content validity basis,
there must be evidence of a specific tie-in
between each item of knowledge tested
and one or more work behaviors. See
Question 79. To justify use of such a test
for ranking, it would also have to be
demonstrated from empirical evidence
either that mastery of more difficult
work behaviors, or that mastery of a
greater scope of knowledge corresponds
to a greater scope of important work
behaviors.

For example, for a particular ware-
house worker job, the job analysis may
show that lifting a 50-pound object is
essential, but the job analysis does not
show that lifting heavier objects is essen-
tial or would result in significantly better
job performance. In this case a test of
ability to lift 50 pounds could be justified
on a content validity basis for a pass/fail
determination. However, ranking of can-
didates based on relative amount of
weight that can be lifted would be
inappropriate.

In another instance, a job analysis may
reflect that, for the job of machine
operator, reading of simple instructions is
not a major part of the job but is
essential. Thus, reading would be a
eritical behavior under the Guidelines.
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See Section 14C(8). Since the job analysis

in ihis example did not also show that the
ability to read such instructions more
quickly or to understand more complex
materials would be likely to result in
better job performance, a reading test
suported by content validity alone should
be used on a pass/fail rather than a
ranking basis. In such circumstances, use
of the test for ranking would have to be
supported by evidence from a criterion-
reiated (or construct) validity study.

in the other hand, in the case of a
person to be hired for a typing pool, the
job analysis may show that the job
consists almost entirely of typing from
manuscript, and that produetivity can be
measured directly in terms of finished
typed eopy. For such a job, typing
constitutes not only a critical behavior,
but it constitutes most of the job. A
higher score on a test which measured
words per minute typed, with adjust-
ments for errors, would therefore be
likely to predict better job performance
than a significantly lower score. Ranking
or grouping based on such a typing test
would therefore be appropriate under the
Guidelines.

63, Q. If selection procedures are
administered by an employment agency
or a consultant for an employer, is the
employer relieved of responsibilities un-
der the Guidelines?

A. No. The employer remains responsi-
ble. It is therefore expected that the
empioyer will have sufficient information
available to show: (a) What selection
procedures are being used on its behalf;
(b) the total number of applicants for
referral by race, sex and ethnic group; (c)
the number of persons, by race, sex and
ethnic group, referred to the employer;
and (d) the impact of the selection
procedures and evidence of the validity of
any such procedure having an adverse
impact as determined above.

Approved For Release 2001/11/07 :

QUESTIONS & ANSWERS ON THE UNIFORM GUIDELINES

A. Criterion-Related Validity

64. Q. Under what circumstances may
success in training be used as a criterion
in criterion-related validity studies?

A. Suceess in training is an appropriate
criterion when it is (1) necessary for
successful job performance or has been
shown to be related to degree of profi-
ciency on the job and (2) properly mea-
sured. Section 14B(3). The measure of
success in training should be carefully
developed to ensure that factors which
are not job related do not influence the
measure of training success. Section
14B(3).

65. &. When may concurrent validity
be used?

A. A concurrent validity strategy as-
sumes that the findings from a criterion-
related validity study of current employ-
ees can be applied to applicants for the
same job. Therefore, if concurrent validi-
ty is to be used, differences between the
applicant and employee groups which
might affect validity should be taken into
account. The user should be particularly
concerned with those differences be-
tween the applicant group and current
employees used in the research sample
which are caused by work experience or
other work related events or by prior
selection of employees and selection of
the sample. See Section 14B(4).

66. Q. Under what circumstances can a
selection procedure be supported (on
other than an interim basis) by a criteri-
on-related validity study done elsewhere?

A, A validity study done elsewhere may
provide sufficient evidence if four condi-
tions are met (Sec. 7B):

1. The evidence from the other studies
clearly demonstrates that the procedure
was valid in its use elsewhere.

2. The job(s) for which the selection
procedure will be used closely matches
the job(s) in the original study as shown
by a comparison of major work behaviors
as shown by the job analyses in both
contexts.
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3. Evidence of fairness from the other

studies is considered for those groups
constituting a significant factor in the
user’s labor market. Section 7TB(3). Where
the evidence is not available the user
should conduct an internal study of test
fairness, if technically feasible. Section
TB(3).
" 4. Proper account is taken of variables
which might affect the applicability such
as performance standards, work methods,
representativeness of the sample in terms
of experience or other relevant factors,
and the currency of the study.

67. Q. What does “unfairness of a
selection procedure” mean?

A. When a specific score on a selection
procedure has a different meaning in
terms of expected job performance for
members of one race, sex or ethnic group
than the same score does for members of
another group, the use of that selection
procedure may be unfair for members of
one of the groups. See Section 16V. For
example, if members of one group have
an average score of 40 on the selection
procedure, but perform on the job as well
as another group which has an average
score of 50, then some uses of the
selection procedure would be unfair to
the members of the lower scoring group.
See Question 70.

68. Q. When should the user investi-
gate the question of fairness?

A. Fairness should be investigated
generally at the same time that a criteri-
on-related validity study is conducted, or
as soon thereafter as feasible. Section
14B(8).

69. Q. Why do the Guidelines require
that users look for evidence of un-
fairness?

A. The consequences of using unfair
selection procedures are severe in terms
of discriminating against applicants on
the basis of race, sex or ethnic group
membership. Accordingly, these studies
should be performed routinely where
technically feasible and appropriate,

whether or not the probability of finding
unfairness is small. Thus, the Supreme
Court indicated in Albemarle Paper Co. v.
Moody 422 U.S. 405, 10 FEP Cases 1181,
that a validation study was “materially
deficient” because, among other reasonms,
it failed to investigate fairness where it
was not shown to be unfeasible to do so.
Moreover, the American Psychological
Agsociation Standards published in 1974
call for the investigation of test fairness
in criterion-related studies wherever fea-
sible (pp. 43-44).

70. Q. What should be done if a
selection procedure is unfair for one or
more groups in the relevant labor mar-
ket?

A. The Guidelines discuss three options.
See Section 14B(8)(d). First, the selection
instrument may be replaced by another
validated instrument which is fair to all
groups. Second, the selection instrument
may be revised to eliminate the sources of
unfairness. For example, certain items
may be found to be the only ones which
cause the unfairness to a particular
group, and these items may be deleted or
replaced by others. Finally, revisions may
be made in the method of use of the
selection procedure to ensure that the
probability of being selected is compat-
ible with the probability of successful job
performance.

The Federal enforcement agencies rec-
ognize that there is serious debate in the
psychological profession on the question
of test fairness, and that information on
that concept is developing. Accordingly,
the enforcement agencies will consider
developments in this field in evaluating
actions occasioned by a finding of test
unfairness.

71. Q. How is test unfairness related to
differential validity and to differential
prediction?

A. Test unfairness refers to use of
selection procedures based on scores
when members of one group characteris-
tically obtain lower scores than members
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of another group, and the differences are
not reflected in measures of job perfor-
mance. See Sections 16V and 14B(8)(a),
and Question 67.

Differential validity and test un-
fairness are conceptually distinet. Differ-
ential validity is defined as a situation in
which a given instrument has significant-
ly different validity coefficients for dif-
ferent race, sex or ethnic groups. Use of a
test may be unfair to some groups even
when differential validity is not found.

Differential prediction is a central
concept for one definition of test unf-
airness. Differential prediction occurs
when the use of the same set of scores
systematically overpredicts or under-pre-
dicts job performance for members of one
group as compared to members of anoth-
er group.

Other definitions of test unfairness
which do not relate to differential predic-
tion may, however, also be appropriately
applied to employment decisions. Thus
these Guidelines are not intended to
choose between fairness models as long as
the model selected is appropriate to the
manner in which the selection procedure
is used.

72. Q. What options does a user have if
a criterion-related study is appropriate
but is not feasible because there are not
enough persons in the job?

A. There are a number of options the
user should consider, depending upon the
particular facts and circumstances, such
as:
1. Change the procedure so as to
eliminate wdverse impact (see Section
6A);

2. Validate a procedure through a
content validity strategy, if appropriate
(see Section 14C and Questions 54 and
14);

3. Use a selection procedure validated
elsewhere in conformity with the Guide-
lines {see Sections 7-8 and Question 66);

4. ¥ngage in a cooperative study with
other facilities or users (in cooperation
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with such users either bilaterally or
through industry or trade associations or
governmental groups), or participate in
research studies conducted by the state
employment security system. Where dif-
ferent locations are combined, care is
needed to insure that the jobs studied are
in fact the same and that the study is
adequate and in conformity with the
Guidelines (see Sections 8 and 14 and
Question 45).

5. Combine essentially similar jobs into
a single study sample. See Section 14B(1).

B. Content Validity

73. Q. Must a selection procedure
supported by content validity be an
actual “on the job” sample of work
behaviors?

A. No. The Guidelines emphasize the
importance of a close approximation
between the content of the selection
procedure and the observable behaviors
or products of the job, so as to minimize
the inferential leap between performance
on the selection procedure and job perfor-
mance. However, the Guidelines also
permit justification on the basis of con-
tent validity of selection procedures mea-
suring knowledges, skills, or abilities
which are not necessarily samples of
work behaviors if: (1) The knowledge,
skill, or ability being measured is opera-
tionally defined in accord with Section
14C(4); and (2) that knowledge, skill, or
ability is a prerequisite for critical or
important work behaviors. In addition
users may justify a requirement for
training, or for experience obtained from
prior employment or volunteer work, on
the basis of content validity, even though
the prior training or experience does not
duplicate the job. See Section 14B(6).

74. Q. Is the use of a content validity
strategy appropriate for a procedure
measuring skills or knowledges which
are taught in training after initial em-
ployment?

A. Usually not. The Guidelines state
(Section 14C(1)) that content validity is
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not appropriate where the selection pro-
cedure involves knowledge, skills, or
abilities which the employee will be
expected to learn “on the job”. The
phrase “on the job” is intended to apply
to training which occurs after hiring,
promotion or transfer. However, if an
ability, such as speaking and understand-
ing a language, takes a substantial length
of time to learn, is required for successful
job performance, and is not taught to
those initial hires who possess it in
advance, a test for that ability may be
supported on a content validity basis.

75. Q. Can a measure of a trait or
construct be validated on the basis of

content validity?
A. No. Traits or constructs are by
definition underlying characteristics

which are intangible and are not directly
observable. They are therefore not appro-
priate for the sampling approach of
content validity. Some selection proce-
dures, while labeled as construct mea-
sures, may actually be samples of observ-
able work behaviors. Whatever the label,
if the operational definitions are in fact
based upon observable work behaviors, a
selection procedure measuring those be-
haviors may be appropriately supported
by a content validity strategy. For exam-
ple, while a measure of the construct
“dependability” should not be supported
on the basis of content validity,
promptness and regularity of attendance
in a prior work record are frequently
inquired into as a part of a selection
procedure, and such measures may be
supported on the basis of content validity.

76. Q. May a test which measures what
the employee has learned in a training
program be justified for use in employ-
ment decisions on the basis of content
validity?

A. Yes. While the Guidelines (Section
14C(1)) note that content validity is not
an appropriate strategy for knowledges,
skills or abilities which an employee “will
be expected to learn on the job”, nothing

in the Guidelines suggests that a test
supported by content validity is mnot
appropriate for determining what the
employee has learned on the job, or in a
training program. If the content of the
test is relevant to the job, it may be used
for employment decisions such as reten-
tion or assignment. See Section 14C(7).

77. Q. Is a task analysis necessary to
support a selection procedure based on
content validity?

A. A description of all tasks is not
required by the Guidelines. However, the
job analysis should describe all important
work behaviors and their relative impor-
tance and their level of difficulty. Sec-
tions 14C(2) and 15C(8). The job analysis
should focus on observable work behav-
iors and, to the extent appropriate,
observable work products, and the tasks
associated with the important observable
work behaviors and/or work products.
The job analysis should identify how the
critical or important work behaviors are
used in the job, and should support the
content of the selection procedure.

78. Q. What is required to show the
content validity of a paper-and-pencil
test that is intended  to approximate
work behaviors?

A. Where a test is intended to replicate
a work Dbehavior, content validity is
established by a demonstration of the
gimilarities between the test and the job
with respect to behaviors, products, and
the surrounding environmental condi-
tions. Section 14B(4).

Paper-and-pencil tests which are in-
tended to replicate a work behavior are
most likely to be appropriate where work
behaviors are performed in paper and
pencil form (e.g., editing and bookkeep-
ing). Paper-and-pencil tests of effective-
ness in interpersonal relations (e.g., sales
or supervision), or of physical activities
(e.g., automobile repair) or ability to
function properly under danger (eg.,
firefighters) generally are not close
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enough approximations of work behav-
iors to show content validity.

The appropriateness of tests of job
knowledge, whether or not in pencil and
paper form, is addressed in Question 79.

9. Q. What is required to show the
content validity of a test of a job
krowledge?

A. There must be a defined, well
recognized body of information, and
knowledge of the information must be
prerequisite to performance of the re-
quired work behaviors. The work behav-
ior(s) to which each knowledpe is related
should be identified on an item by item
basis. The test should fairly sample the
information that is actually used by the
employee on the job, so that the level of
difficulty of the test items should corre-
spond to the level of difficulty of the
knowledge as used in the work behavior.
See Section 14C(1) and (4).

#3. Q. Under content validity, may a
selection procedure for entry into a job
be justified on the grounds that the
knowledges, skills or abilities measured
by the selection procedure are prerequi-
sites to successful performanee in a
treining program?

4. Yes, but only if the training materi-
al and the training program closely
approximate the content and level of
difficulty of the job and if the knowl-
edges, skills or abilities are not those
taught in the training program. For
example, if training materiais are at a
level of reading difficulty substantially in
excess of the reading difficulty of materi-
als used on the job, the Guidelines would
not permit justification on a content
validity basis of a reading test based on
those training materials for entry into
the job.

Uuder the Guidelines a training pro-
gram itself is a selection procedure if
passing it is a prerequisite to retention or
advancement. See Section 2C and
14C(17). As such, the content of the
training program may only be justified

by the relationship between the program
and critical or important behaviors of the
job itself, or through a demonstration of
the relationship between measuring of
performance in training and measures of
job performance.

Under the examble given above, there-
fore, where the requirements in the
training materials exceed those on the
job, the training program itself could not
be validated on a content validity basis if
passing it is a basis for retention or
promotion.

C. Construct Validity

81. Q. In Section 5, “General Standards
for Validity Studies,” construct validity
is identified as ne less acceptable than
criterion-related and content validity.
However, the specific requirements for
construct validity, in Section 14D, seem
to limit the generalizability of construct
validity to the rules governing criterion-
related validity. Can this apparent incon-
sistency be reconciled?

A. Yes. In view of the developing
nature of construct validation for em-
ployment selection procedures, the ap-
proach taken concerning the generaliza-
bility of construct validity (section 14D) is
intended to be a cautious one. However,
construet validity may be generalized in
circumstances where transportability of
tests supported on the basis of criterion-
related validity would not be appropriate.
In estahlishing transportability of criteri-
on-related validity, the jobs should have
substantially the same major work be-
haviors. Section 7B(2). Construct validity,
on the other hand, allows for situations
where only some of the important work
behaviors are the same. Thus, well-estab-
lished measures of the construct which
underlie particular work behaviors and
which have been shown to be valid for
some jobs may be generalized to other
jobs which have some of the same work
behaviors but which are different with
respect to other work behaviors, Section
14D(4).
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As further research and professional
guidance on construct validity in employ-
ment situations emerge, additional exten-
sions of construct validity for employee
selection may become generally accepted
in the profession. The agencies encourage
further research and professional guid-
ance with respect to the appropriate use
of construct validity.

V. Records and Documentation

82. Q. Do the Guidelines have simpli-
fied recordkeeping for small users (em-
ployers who employ one hundred or fewer
employees and other users not required
to file EEO-1, et seq. reports)?

A. Yes. Although small users are fully
covered by Federal equal employment
opportunity law, the Guidelines have
reduced their record-keeping burden. See
option in Section 15A(1). Thus, small
users need not make adverse impact
determinations nor are they required to
keep applicant data on a job-by-job basis,
The agencies also recognize that a small
user may find that some or all validation
strategies are not feasible. See Question
54. If a small user has reason to believe
that its selection procedures have adverse
impact and validation is not feasible, it
should consider other options. See See-
tions TA and 8 and Questions 31, 36, 45,
66, and 72,

83. Q. Is the requirement in the Guide-
lines that users maintain records of the
race, national origin, and sex of employ-
ees and applicants constitutional?

A. Yes. For example, the United States
Court of Appeals for the First Cireuit
rejected a challenge on constitutional and
other grounds to the Equal Employment
Opportunity Commission regulations re-
quiring State and local governmental
units to furnish information as to race,
national origin and sex of employees.
United States v. New Hompshire, 539 F.
2d 277 (1st Cir. 1976), cert. denied, sub
nom. New Hampshire v. United States,
429 U.8. 1023, 13 FEP Cases 1808. The
Court held that the recordkeeping and

reporting requirements promulgated un-
der Title VII of the Civil Rights Act of
1964, as amended, were reasonably neces-
sary for the Federal agency to determine
whether the state was in compliance with
Title VII and thus were authorized and
constitutional. The same legal principles
apply to recordkeeping with respect to
applicants.

Under the Supremacy Clause of the
Constitution, the Federal law requiring
maintenance of records identifying race,
sex and national origin overrides any
contrary provision of State law. See
Question 8.

The agencies recognize, however, that
such laws have been enacted to prevent
misuse of this information. Thus, employ-
ers should take appropriate steps to
ensure proper use of all data. See Ques-
tion 88.

84. Q. Is the user obliged to keep
records which show whether its selection
processes have an adverse impact on
race, sex, or ethnic groups?

A. Yes. Under the Guidelines users are
obliged to maintain evidence indicating
the impact which their selection processes
have on identifiable race, sex or ethnic
groups. Sections 4 A and B. If the
selection process for a job does have an
adverse impact on one or more such
groups, the user is expected to maintain
records showing the impact for the
individual procedures. Section 15A(2).

85. Q. What are the recordkeeping
obligations of a user who cannot deter-
mine whether a selection process for a
job has adverse impact because it makes
an insufficient number of selections for
that job in a year?

A. In such circumstances the user
should collect, maintain, and have avail-
able information on the impact of the
selection ‘process and the component
procedures until it can determine that
adverse impact does not exist for the
overall process or until the job has
changed substantially. Section 15A(2)(c).
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86. Q. Should applicant and selection
information be maintained for race or
ethnic groups constituting less than 2%
of the labor force and the applicants?

A. Small employers and other small
users are not obliged to keep such rec-
ords. Section 15A(1). Employers with
more than 100 employees and other users
required to file EEO-1 et seq. reports
should maintain records and other infor-
mation upon which impact determina-
tions could be made, because section 16A2
requires the maintenance of such infor-
mation for “any of the groups for which
records are called for by section 4B
above.” See also, Section 4A.

No user, regardless of size, 1s required
to make adverse impact determinations
for race or ethnic groups constituting less
than 2% of the labor force and the
applicants. See Question 16.

87. Q. Should information be main-
tained which identifies applicants and
persons selected both by sex and by race
or ethnic group?

A. Yes. Although the Federai agencies
have decided not to require computations
of adverse impact by subgroups (white
males, black males, white females, black
females—see Question 17), the Guidelines
. eall for record keeping which allows
identification of persons by sex, combined
with race or ethnic group, so as to permit
the identification of discriminatory prac-
tices on any such basis. Scction 4A and
4B.

88. Q. How should a user coilect data
on race, sex or ethnic classifications for
purposes of determining the impact of
selection procedures?

A. The Guidelines have not specified
any particular procedure, and the en-
forcement agencies will accept different
procedures that capture the necessary
information. Where applicalions are
made in person, a user may maintain a
log or applicant flow chart based upon
visual observation, identifying the num-
ber of persons expressing an interest, by
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sex and by race or national origin; may in
some circumstances rely upon personal
knowledge of the user; or may rely upon
self-identification. Where applications
are not made in person and the applicants
are not personally known to the employ-
er, self-identification may be appropriate.
Wherever a self-identification form is
used, the employer should advise the
applicant that identification by race, sex
and national origin is sought, not for
employment decisions, but for record-
keeping in compliance with Federal law.
Such self-identification forms should be
kept separately from the application, and
should not be a basis for employment
decisions; and the applicants should be so
advised. See Section 4B.

89. Q. What information should be
included in documenting a validity study
for purposes of these Guidelines?

A. Generally, reports of validity studies
should contain all the information neces-
sary to permit an enforcement agency to
conclude whether a selection procedure
has been validated. Information that is
critical to this determination is denoted in
Section 15 of the Guidelines by the word
“(essential)”.

Any reports completed after Septem-
ber 25, 1978, (the effective date of the
Guidelines) which do not contain this
information will be considered incomplete
by the agencies unless there is good
reason for not including the information.
Users should therefore prepare validation
reports according to the format of Sec-
tion 15 of the Guidelines, and should
carefully document the reasons if any of
the information labeled *“(essential)” is
missing.

The major elements for all types of
validation studies include the following:

When and where the study was con-
ducted.

A description of the selection proce-
dure, how it is used, and the results by
race, sex and ethnie group.
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How the job was analyzed or reviewed
and what information was obtained from
this job analysis or review.

The evidence demonstrating that the
selection procedure is related to the job.
The nature of this evidence varies, de-
pending upon the strategy used.

What alternative selection procedures
and alternative methods of using the
selection procedure were studied and the
results of this study.

The name, address and telephone num-
ber of a contact person who can provide
further information about the study.

The documentation requirements for
each validation strategy are set forth in
detail in Section 156 B, C, D, E, F, and G.
Among the requirements for each validi-
ty strategy are the following:

1. Criterion-Related Validity

A description of the criterion measures
of job performance, how and why they
were selected, and how they were used to
evaluate employees.

A description of the sample used in the
study, how it was selected, and the size of
each race, sex, or ethnic group in it.

A description of the statistical methods
used to determine whether scores on the
selection procedure are related to scores
on the criterion measures of job perfor-
mance, and the results of these statistical
calculations.

2. Content Validity

The content of the job, as identified
from the job analysis.

The content of the selection procedure.

The evidence demonstrating that the
content of the selection procedure is a
representative sample of the content of
the job.

3. Construct Validity

A definition of the construct and how it
relates to other constructs in the psycho-
logical literature.

The evidence that the selection proce-
dure measures the construct.

The evidence showing that the measure
of the construct is related to work
behaviors which involve the construct.

90. Q. Although the records called for
under “Source Data”, Section 15B(11)
and Section 15D(11), are not listed as
“Egsential”’, the Guidelines state that
each user should maintain such records,
and have them available upon request of
a compliance agency. Are these records
necessary? Does the absence of complete
records preclude the further use of
research data compiled prior to the
issuance of the Guidelines?

A. The Guidelines require the mainte-
nance of these records in some form “as a
necessary part of the study.” Section
15A(3)(c). However, such records need
not be compiled or maintained in any
specific format. The term “Essential” as
used in the Guidelines refers to informa-
tion considered essential to the validity
report. Section 15A(8)(b). The Source
Data records need not be included with
reports of validation or other formal
reports until and unless they are specifi-
cally requested by a compliance agency.
The absence of complete records does not
preclude use of research data based on
those records that are available. Valida-
tion studies submitted to comply with the
requirements of the Guidelines may be
considered inadequate to the extent that
important data are missing or there is
evidence that the collected data are
inaccurate.
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Books

Black Labor and the American Legal System (1977)

by Herbert Hill

This study is the first volume of a Comprehensive two-volume history of the evolu-

tion of American law on cmployment discrimination. Volume I, Race, Work, and the

Law, covers the period from the abolition of slavery to just prior to the enactment of

Title VII of the Civil Rights Act of 1964. Volume I, The Developing Law of Equal

Employment Opportunity, considers the lcgislative history of Title VIl and examines

the statutc as amended. Volumc L ... o $17.50
Volume II, in preparation.

Employment Discrimination Law (1076)

by Barbara Lindemann Schiei and Paul Grossman

This comprehensive caschook/ftreatise deals with the provisions of Title VI of the
Civil Rights Act of 1964 and other laws prohibiting discrimination in employment, It
presents major cascs, analyzes the issucs in cmployment discrimination law, and
provides stratcgy suggestions for attorncys. While intended primarily for lawyers
and law students, the book has substantial value for others with responsibilitics for
compiiance. A 1979 supplement is in preparation. ... .. $39.50

Employce Selection Within the Law (1978)

by Mary Grecn Mincr and John B. Mincr

This book explains how the Civil Rights Act of 1964 affects cmployce selection and

testing procedurcs. Topics include EEOC guidelines, the usc of statistics, validation

of selcction procedures, court interpretation of the law, and the development of
ffective selection techniques, . ... o $15.00

“TPrimer of Equal Employment Opportunity (1978)
by Howard J. Anderson :
This valuable booklet provides a concisc overview of the law of equal employment
opportunity, followed by detailed explanations of the coverage and provisions of
fedceral antidiscrimination statutes and exccutive orders and of the procedures for
their administration and enforcement. .....................................85.00

Services

Affirmative Action Compliance Manual for IFederal Contractors

Includes a News and Developments report plus two Office of Federal Contract
Compliance program manuals and cxcerpts from other official governmernt com-
pliance manuals. Updated as changes and additions received from federal agen:
cies. Indexcd.

EEOC Compliance Manual

Providcs a Summary of Latest Developments and a photographic text of the official
EEOC operations manual. Among the major subjccts covered by the manual arc
compliance procedures, interpretation suggestions for EEOC investigators, and
conciliation standards. Supplemented. Indcxed.

Fair Employment Practice Service

A notification and reference service for federal and state laws on equal opportunity
in employmcm. Provides full texts of federal and statc FEP laws, orders, and
regulations, as well as federal, state, and local court opinions and decisions of the
EEOC. Biweekly supplements and newsletter. indexed,
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